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October 9,2015

Re: Appeal of the denial of an exemption from Source of Funding
disclosure requirements

Monica Stamm, Esq.
General Counsel
Joint Commission on Public Ethics
540 Broadway
Albany, New York 12207

Sent via email

Dear Ms. Stamm:

The New York Civil Liberties Union (NYCLU) is an entity that engages in lobbying and
that retains lobbyists and must, therefore, file semi-annual reports with the Commission on
Public Ethics (JCOPE) under New York law. Such reports must identify the source of any
funding in excess of $5,000 unless the filing organization is granted an exemption from
disclosure, under New York Legislative Law §1-h(c)( 4)(ii). This provision requires that JCOPE
"shall not require disclosure" and shall grant an exemption from disclosure where it determines,
after "a review of the relevant facts presented by the reporting lobbyist that such disclosure may
cause harm, threats, harassment or reprisals to the [funding] source or to individuals or property
affiliated with the source."

On July 13, 2015, the NYCLU applied for an exemption. In a letter dated September 25,
2015, JCOPE denied the application. The NYCLU hereby appeals from that denial.

Authority for this appeal rests, first, and foremost upon Section 1-h(c)(4)(ii) of the
Legislative Law, which provides that, if JCOPE denies the application for an exemption,

"[t]he reporting lobbyist may appeal the commission's determination and such appeal
shall be heard by a judicial hearing officer who is independent and not affiliated with or
employed by [JCOPE], pursuant to regulations promulgated by [JCOPE]. The reporting
lobbyist shall not be required to disclose the sources of funding that are the subject of
such appeal pending final judgment on appeal."
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Accordingly, the statute confers upon the NYCLU the right to appeal from JCOPE's September
25 determination, and to have that appeal heard by an independent judicial hearing officer. The
NYCLU chooses to avail itself ofthis right to appeal.

The regulations promulgated under this section, and set forth in Title 19 NYCRR Part
938, cannot be interpreted so as to deny the authority to pursue an appeal in this case. An
interpretation of the regulations negating the right to appeal would be in direct conflict with the
statutory mandate and, therefore, ultra vires. Gross v.New York City Alcoholic Bev. Control Bd.,
7 N.Y.2d 531,540 (1960) (administrative rule invalid where it contravenes legislative
procedures and deprives applicants of substantial rights to review); Lighthouse Pointe Prop.
Assoc. LLC v. NY. State Dept. ofEnvtl. Conservation, 14 N.Y.3d 161, 176 (2010) (where a
regulation runs counter to the statutory provision, "it should not be accorded any weight").
Moreover, Part 938.6 of the regulations addresses the question of appeals by entities that are
lobbyists and those that retain lobbyists and must file semi-annual reports. In doing so, Part
938.6(b) expressly provides that all such entities "may appeal a denial of an application for an
exemption."

Under the regulations, the procedural nature of any appeal may vary depending upon the
provision under which the lobbyist requests the exemption. The regulations contain two
provisions respecting applications for exemptions. Applications for exemptions by all lobbyists
and entities that retain lobbyists, including entities that are recognized by the IRS as 501(c)(4)
organizations, can be considered by JCOPE under Part 938.4(a) of the regulations. Applications
for exemptions by 501(c)(4) organizations can also be pursued under Part 938.4(b) of the
regulations. But the regulations further state that an appeal from the denial of a 938.4(a)
application will be heard by an independent judicial hearing officer whereas applications
initiated under Part 938.4(b) will not be treated in this way. This distinction between an appeal
under Part 938.4(a) and 938.4(b) is inapplicable here for a number of reasons.

First, to deny the NYCLU an appeal before a judicial hearing officer would, as noted
above, violate the express legislative mandate set forth in Legislative Law §1-h(c)(4)(ii). In this
respect, the regulation that purports to deny an appeal before an independent judicial officer
conflicts with state law and is unenforceable.

Second, there is administrative precedent for disregarding the distinction between appeals
from the denial of applications under Part 938.4(a) and 938.4(b). This issue arose in 2014 when
the NYCLU appealed from the denial, by JCOPE, of an application for an exemption from
disclosure. In entertaining the appeal, the judicial hearing officer considered and rejected the
distinction between an application made under Part 938.4(a) and one made under Part 938.4(b).
In doing so, the judicial hearing officer concluded that, even though the NYCLU application
appeared to have been made under Part 938.4(b), "the substance of the application, as well as
[JCOPE's] denial of the exemption, covers issues presented by any application under subsection
(a) and this appeal will not be dismissed because of a technicality. Itwill be considered and
decided as if the Application has specified Part 938.4(a) instead of Part 938.4(b)." (Exh. A at 2.)1

1 Attached documents include the July 13,2015, application and supporting letter of the NYCLU requesting
exemption, as well as the exhibits presented with that application: the July 11, 2014 decision of Judicial Hearing
Officer George C. Pratt reversing JCOPE's 2014 denial of the NYCLU's previous application for an exemption
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Thus, because the NYCLU application for an exemption could have been brought under Part
93 8.4( a), the judicial hearing officer held that it retained jurisdiction to entertain the appeal.
Precisely the same reasoning applies here. Because 501(c)(4) organizations can apply under Part
938.4(a) as well as 938.4(b), appeals from the denial of an application can and should be given
the more favorable treatment accorded appeals from 938.4(a) denials.

Third, under the circumstances of this case, the NYCLU's appeal before a judicial
hearing officer cannot be curtailed based upon the claim that the application for an exemption
rested upon Part 938.4(b) and that, therefore, no appeal before a judicial hearing officer can be
taken from such an application. Such a claim must be rejected because, in this case, the
NYCLU's application for an exemption rested upon both Part 938.4(b) and Part 938.4(a). On the
application fonn to JCOPE, the NYCLU designated the application as resting upon Part
938.4(b). And on the second page of the supporting letter to JCOPE, the NYCLU made clear
that the request for an exemption also rested upon the language from Part 938.4(a), which is cited
at footnote 4 of the letter. For all of these reasons, the NYCLU application must be treated as
one arising out of an application under 938.4(a) and must be referred to an independent judicial
hearing officer.

The merits of the NYCLU's request for an exemption from disclosure are amply set forth
in the July 13, 2015 letter from Donna Liebennan and Robert Perry to Ms. Letizia Tagliafierro,
then Executive Director of JCOPE, and in the exhibits appended to that letter. No rehearsal of
the legal arguments and factual presentation set forth in that letter is necessary here. The
NYCLU relies upon that submission in support ofthis appeal but supplements that submission
here to address briefly the reasoning employed by JCOPE in its September 25 letter denying the
NYCLU's application for an exemption.

JCOPE's September 25 letter offers three reasons in support of its rejection of the
NYCLU application. First, "the Commission found that many of the incidents of [reprisals and
harassment] were remote in time and geography." (Addendum at 2.) Second, it concluded that
"the majority of the information contained in the NYCLU's application pertains to its staff
members or pertains generally to the ACLU." (Id.) Third, it claimed that "some of the incidents
described by NYCLU [involve] ... constitutionally protected speech." (Id. at 3.) These
explanations are not persuasive.

The claim that the incidents discussed in the NYCLU application were "remote in time"
ignores the fact that JCOPE's own regulations provide that, in evaluating applications for
exemptions, consideration should be given to "the duration of past or present hann" (Part
938.4(a)(ii)). The incidents described by the NYCLU demonstrate a long history of antagonism
by some to the NYCLU and to its parent organization, the American Civil Liberties Union
(ACLU) and its affiliates. As former Federal Judge George C. Pratt, sitting as a judicial hearing
officer, recognized in his July, 2014 opinion, the NYCLU has been able to identify "many and

(Exh. A); the April24, 20141etter of the NYCLD seeking to appeal from JCOPE's April4 denial of the NYCLD's
application for an exemption (Exh. B); the December 3,2013 application and letter in support of the NYCLD's
original request for exemption (Exh. C); and photos of a NYCLD member's car which was vandalized with threats
and epithets (Exh. D). We have also attached, as an Addendum, the September 25,2015 denial letter from JCOPE.



4

severe incidents extending over a period of years that show a 'pattern of threats' and
'manifestations of public hostility' to the NYCLU and its affiliates because of their advocacy for
constitutional rights" (Exh. A at 8.) That pattern has existed over time; and the pattern persists.
Only this past April, the NYCLU's New York City offices received a bomb threat requiring an
investigation by the New York City Police Department. That serious and recent incident is
described in the NYCLU's application. Yet, the JCOPE letter of September 25 utterly ignores
that event even though it serves as evidence that-episodes of hostility and threats continue. In
this context, the past is prologue. There is no reason in logic or law to believe that the episodes
of harassment and reprisals experienced by the NYCLU, the ACLU and its affiliates that have
taken place over an extended period of time will suddenly end. The bomb threat in April of this
year supports the need for ongoing vigilance.

JCOPE's criticism that the incidents described in the NYCLU application are
"geographically remote" and that they are directed more at staff than at donors ignores the
essence of the application. At its heart, the NYCLU application demonstrates that the NYCLU
and its ACLU affiliates are regarded as controversial organizations by many individuals; that the
controversial nature of the advocacy undertaken by these organizations provokes hostility and
antagonism among some persons; and that such hostility will be directed at those who associate
with the NYCLU, the ACLU and its affiliated organizations whether such associations involve
paid employees, volunteers or donors. So understood, descriptions of incidents involving other
ACLU affiliates and descriptions of antagonism directed at staff are all relevant to the inquiry as
to whether being identified as a supporter of the NYCLU or ACLU will expose one to the risk of
retaliation, reprisals or harassment. In this respect, JCOPE's own regulations recognize the risk
of retaliation against those who affiliate with controversial organizations or with those who
support controversial organizations. By its terms, the regulation at Part 938.4(a)(ii) calls for
consideration of the "likelihood ofhann, threats, harassment or reprisal to the Source or
individuals or property affiliated with the Source." At bottom, it is the association with the
NYCLU or ACLU that exposes one to the risk of reprisals.

In rejecting the NYCLU application, JCOPE further asserts that "some of the incidents
described by NYCLU [involve] no more than constitutionally protected speech." JCOPE
advances this assertion without even identifying the incidents to which it is referring. But, more
importantly, this criticism of the NYCLU application rests upon a fundamental misunderstanding
of the constitutional foundation for protecting the associational privacy of controversial
organizations. In NAACP v.Alabama, 357 U.S. 449 (1958), the Supreme Court recognized that
"compelled disclosure of affiliation with groups engaged in advocacy may constitute an effective
restraint upon freedom of association" (Id. at 462).

To be sure, "true threats" involving constitutionally unprotected speech and physical acts
of intimidation may operate to impede rights of political association. Virginia. v. Black, 538 U.S.
343 (2003). But the Court in NAACP v. Alabama was not simply concerned about such physical
behavior or threatening speech -- as intimidating as such conduct might be. The Court also
recognized that economic reprisals, loss of employment and words of hostility that might be
conveyed in the fonn of "constitutionally protected speech" may, nevertheless, function to
dissuade individuals from identifying with controversial organizations (357 U.S. 449 at 462-63).
A business person in a politically conservative community may well not want to publicize the



fact that she supports a controversial woman's rights organization. So too, a member of a liberal
community might not want it known that he provides financial support to a conservative think
tank.

The point is that the constitutional protection of associational privacy that is extended to
controversial organizations does not tum upon whether the hostility directed against the
controversial groups is conveyed through words that are unprotected or protected by the First
Amendment. The essential question is whether the First Amendment right of association will be
burdened by the risk of retaliation or reprisals if the names and identities of individuals who
support controversial organizations are made public. The Supreme Court has repeatedly
answered that question in the affirmative. Buckley v. Valeo, 424 U.S. 1,64-74 (1976); Brown v.
Socialist Workers '74 Campaign, 459 U.S. 87,94-102 (1982). The only remaining question is
whether the NYCLU qualifies as a controversial organization within the Court's doctrinal line of
authority. The record that the NYCLU submitted to JCOPE on July 13 amply demonstrates that
this is the case.

For the reasons set forth in the NYCLU's application for an exemption, as supplemented
by this letter, the NYCLU is entitled to an exemption from disclosure of its financial supporters
under the standards recited in JCOPE's regulations. Itmust be noted, however, that JCOPE's
regulatory standards deviate from federal constitutional precedent in ways that should render the
regulations facially invalid and render constitutionallyimpermissible a decision based upon the
regulatory standard. In Brown, the Supreme Court held that disclosure provisions could not
constitutionally be applied to the Socialist Workers Party where the party demonstrated a
"reasonable probability" of exposure to threats, harassment or reprisal (459 U.S. 87 at 101). The
JeOPE regulations deviate from this standard in ways less generous to constitutional rights of
political association. The regulations demand a "substantial likelihood" of harm. In this way the
regulations fail to adhere to the constitutional standard and remain impermissible on this ground.

For all of these reasons, this appeal should be presented to an independent judicial
hearing officer and the September 25 decision of JCOPE should be reversed.

Sincerely,

Donna Lieberman
Arthur Eisenberg
Robert Perry
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APPLICATION REQUESTING AN EXEMPTION FROM
SOURCE OF FUNDING DISCLOSURE REQUIREMENTS

NYSJoint Commission on Public Ethics
540 Broadway, Albany, NY 12207
518-408-3976/¡cope@¡cope.ny.gov

The regulations governing a Client Filer's obligation to disclose sources of funding are contained in 19 NYCRRPart 938. These

regulations provide that a Client Filer may seek an exemption from the source of funding disclosure requirements. Part 938.4

sets forth the applicable standards upon which an exemption shall be granted by the Joint Commission on Public Ethics, In

addition to completing this form, please review the procedures to apply for an exemption in Part 938,5,

ALL CLIENT FILERS SEEKING AN EXEMPT/ON TO THE SOURCE OF FUNDING
DISCLOSURE OBLIGA TlONS MUST FILL OUT THIS FORM.

Name of Client Filer Requesting Exemption:

Name of Individual Authorized to File Request:

Title: ~«;6(_ V\\ \lb 'Q \ \'2.-6CíO)2....

Telephone Number: (z. \ 'z.) too 1- '3'" o o

Address: \ 'z, S ß (2.. OAO ST - \ c\\\.\ 0l,.Qo\2....

Ñ~ "f o()- \Lt N "( \ 00 O t-\

(NYO @ ~'i c.i.o. 0\2-9E-Mail Address:

1. Client Filer is an IRC §501(c)(4) organization seeking an exemption from disclosing all Sources pursuant to 19 NYCRRPart
938.4(b), which requires a showing that the Client Filer's "primary activities involve areas of public concern that create a
substantial likelihood that disclosure of oo, its Sources will cause harm, threats, harassment or reprisals to the Sources or
individuals or property affiliated with the Sources," -..y:.

or

2, Client Filer is seeking an exemption for a Source, Sources, or class of Sources pursuant to 19 NYCRRPart 938.4(a), which
requires a showing by "clear and convincing evidence that disclosure of the Source [or Sources] will cause a substantial
likelihood of harm, threats, harassment or reprisals to the Source or individuals or property affiliated with the Source [or
Sources]," --:; __

All Client Filers must submit, with this form, a letter addressed to the Commission requesting an exemption and setting forth
in detail why the applicable regulatory standard (19 NYCRRPart 938.4(a) or (b)) has been met,

• All information in support of the exemption request must be submitted together with the letter,

• The letter must also contain the following signed declaration: "I declare that the information contained in this
application is true, correct, and complete to the best of my knowledge and belief,"

All information submitted in support of an exemption will be made publicly available and discussed in
the Public Session of the Commission's meeting. The only exception to this rule is information for

which the Commission has granted a Client Filer's request for confidential treatment.
1

October 2013



APPLICATION REQUESTING AN EXEMPTION FROM
SOURCE OF FUNDING DISCLOSURE REQUIREMENTS

NYSJoint Commission on Public Ethics
540 Broadway, Albany, NY 12207
518-408-3976/¡cope@¡cope.ny.gov

IMPORTANT INFORMATION FOR CLIENT FILERS SEEKING CONFIDENTIAL TREATMENT
OF INFORMATION SUBMITTED IN SUPPORT OF AN EXEMPTION

Pursuant to 19 NYCRRPart 938.8, a request for confidential treatment of information may only be granted by the
Commission upon a showing of particular circumstances, such as when the information would reveal an ongoing
investigation by a governmental body that has not been made public, or information that, if revealed, would constitute an
unwarranted invasion of personal privacy.

Please indicate if the Client Filer is requesting, pursuant to 19 NYCRRPart 938.8, that specific information submitted in
support of the exemption be treated as confidential. _

Procedure for a Client Filer Requesting Confidential Treatment of Certain Information.

1. In a separate letter, indicate precisely what material is the subject of the confidentiality request and set forth, in
detail, why such material is entitled to be treated as confidential pursuant to Part 938.8.

2. Provide two copies of the material for which confidentiality is requested.

• One copy of the material must be in an un-redacted form.

The second copy of the material must include any proposed redactions. The redacted version of the material is
the version that, should the Commission grant the confidentiality request, will be made publicly available
(together with the material for which no confidential treatment has been requested).

Generally, proposed redactions should only include personal information which, because of a name, number,
symbol, mark or other identifier, can be used to identify a person, such as an address, telephone number, birth
date, or social security number. If the Client Filer is unable to submit a redacted version that adequately
preserves the requested confidentiality, provide a detailed explanation setting forth the reasons why the
material in its entirety should remain confidential.

Impact of a Grant or Denial by the Commission of a Confidentiality Request.

• If the Commission grants the confidentiality request, the material that is the subject of the request will be
considered by the Commission in an Executive Session that is closed to the public. All other material, and the Client
Filer's application for an exemption from the source of funding disclosure requirements as a whole, will be made
publicly available and considered by the Commission in a Public Session.

• If the Commission denies the confidentiality request, the Client Filer has two options. Indicate below whether the
Client Filer elects Option A or Option B (choose only one):

(A) The material that is the subject of the confidentiality request that was rejected by the Comm ission will
remain confidential and will not be considered by the Commission when evaluating the application for
exemption.

October 2013

or

(B) The material that is the subject of the confidentiality request that was rejected by the Commission will be
made publicly available, in an un-redacted and complete form (or with redactions made by the Commission
in its discretion), and will be considered by the Commission in the Public Session when evaluating the
application for an exemption.

2
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Sent by email

July 13, 2015

Ms. Letizia Tagliafierro
Executive Director
New York State Joint Commission on Public Ethics
540 Broadway
Albany, New York 12207

Re: Request for exemption from the disclosure requirements in the Source of
Funding Regulations adopted by the Joint Commission on Public Ethics 1

Dear Ms. Tagliafierro:

In October of2013, the Joint Commission on Public Ethics (JCOPE) adopted regulations that
require organizations engaged in lobbying activities to provide JCOPE information regarding
donors - including names, addresses, employers, and amounts contributed - who have donated
more than $5,000 to such organizations.' These Source of Funding Regulations provide that
JCOPE would make such information publicly available.

The regulations, as required by the state's Lobbying Law, provide organizations an exemption
from the source-of- funding disclosure provisions under certain circumstances.

On July 11, 2014, the NYCLU was granted, pursuant to appeal, an exemption from the
disclosure provisions in the Source of Funding Regulations. The ruling granting the NYCLU an
exemption from the regulation is attached as Exhibit A.3

We write, on behalf of the NYCLU, seeking an exemption from these reporting requirements for
the current reporting period.

l 19 NYCRR 938, 43 N.Y. Reg. 18-19 (Oct. 23, 2013) (JPE-43-13-0002l-EP) (adopted as amended, May 21,2014).

2 Id.

3 Decision of George C. Pratt, Judicial Hr'g Officer, reversing denial of exemption (July 11,2014). On Jan. 28,
2014, JCOPE denied the NYCLU's application for an exemption from the disclosure requirements in the Source of
Funding Regulations. The NYCLU's letter appealing that determination, dated April24, 2014, provides background
regarding action taken by JCOPE on the NYCLU's exemption request; the letter also analyzes the underlying
statute, the state's Lobbying Act, pursuant to which JCOPE has promulgated the Source of Funding Regulations.
The NYCLU's letter of April24, 2014 is included herewith (without attachments) as Exhibit B.

http://www.nyc1u.org


The NYCLU's claim for an exemption from the disclosure provisions in the Source of
Funding Regulations

We bring this request for an exemption from the disclosure requirements in the Source of
Funding Regulations under Part 938.4 of NYCRR Title 19, which states that the Commission
"shall grant an exemption to disclose a Source of a Contribution, if the Client Filer shows by
clear and convincing evidence that disclosure of the Source will cause a substantial likelihood of
hann, threats, harassment or reprisals to the Source or individuals or property affiliated with the
Source.,,4

This section of the regulation also states that the Commission "shall grant an exemption to
disclose all Sources of Contributions to a Client Filer, if (i) the Client Filer has exempt status
under LR.C. §501(c)(4); and (ii) the Client Filer shows that its primary activities involve areas of
public concern that create a substantial likelihood that disclosure of its Source(s) will cause
hann, threats, harassment or reprisals to the Source(s) or individuals or property affiliated with
the Source(s)."s

2

The NYCLU's mission is to defend and promote the fundamental principles and values
embodied in the Bill of Rights, the U.S. Constitution, and the New York Constitution, including
freedom of speech and religion, the right to privacy, and equality and due process of law for all
New Yorkers. The NYCLU is organized under the LR.C. as a §501(c) (4) organization. Members
of the NYCLU staff are registered lobbyists pursuant to New York's Lobbying Act," and the
NYCLU reports as a lobbying "client."? The organization has approximately 50,000 members
and supporters statewide, with offices in Buffalo, Rochester, Syracuse, Albany, White Plains,
Hempstead (Nassau County), and Central Islip (Suffolk County), as well as New York City.

In requesting this exemption from the Source of Funding Regulations, we restate our objection to
the standard by which the Commission will make determinations regarding such an exemption. It
is well established by the Supreme Court that the appropriate standard for exempting
organizations from the requirement to publicly disclose information regarding their financial
donors is the showing of a "reasonable probability" such disclosure would cause harm, threats or
reprisal to those donors or to their property' However, the regulation adopts a heightened
standard - "substantial likelihood" of harm or harassment - as the basis for granting such an
exemption. We believe this is in error both as a matter of constitutional law and public policy;
and the NYCLU reserves the right to appeal a ruling by JCOPE that is made pursuant to this
standard.

4 19 NYCRR 938.4(a).

5 19 NYCRR 938.4(b).

6 N.Y. Leg. Law I-a, et seq.

7 See N.Y. Leg. Law § l-j(4).

8 Buckley v. Valeo, 424 U.S. 1,88 (1976).



Having stated this objection, we set out herein the record and reasoning that demonstrate the
NYCLU should be granted an exemption from the reporting requirements in the Source of
Funding Regulations.

There is a substantíal líkelíhood that public disclosure of personal information about the
NYCLU's financial donors will result in threats, harassment and possibly violence

The evidence submitted by the NYCLU in support of this exemption application demonstrates
that when the names and addresses ofthe NYCLU's members are made public, they have
episodically become the targets of harassment and threats of violence. This record further
demonstrates that there is a "substantial likelihood" that if the identities of those who financially
support the NYCLU's work were disclosed, they would face similar treatment.

Following adoption of the Source of Funding Regulations, in October of2013, the NYCLU filed
with JCOPE an application for an exemption from the donor-disclosure provisions in the
regulation. That filing included extensive documentation of harassment directed at NYCLU
employees, members and volunteers, as a consequence of their association with the NYCLU.
Individuals associating with the NYCLU have been stalked at their homes and threatened with
physical harm; their property has been vandalized. (See December 3, 2013 Exemption Request,
attached as Exhibit C.) This has OCCUlTednot only to those associated with the NYCLU, but also
to ACLU members and employees throughout the country.

That record covered a fourteen-year period, from 1999 through 2013. Itwas on the basis of this
factual record that the NYCLU was granted an exemption from the Source of Funding
Regulations in 2014.

However, that record must be understood in context. Threats and acts of reprisal are inherent to
the NYCLU's advocacy on behalf of civil rights and civil liberties. Persons associated with the
NYCLU have been targets of this type of reprisal since the organization was established in 1951
- the most recent example being a bomb threat directed at the New York City office in April of
2015.

3

Excerpts from the factual record included in the NYCLU's 2013 request for an exemption from
the donor-disclosure requirements appear below, in abbreviated form. (For the complete filing,
see Exhibit C, attached.)

• An NYCLU staff member involved in litigation regarding the free-speech rights ofKu
Klux Klan members was the target of a campaign of reprisal organized by individuals
opposing the NYCLU's involvement in that case. These individuals made threatening
phone calls to the staff member and her family; rang her apartment door bell at all hours
of the night; entered her apartment building without authorization; and even attempted to
break into the apartment. The manager of the apartment building and the manager of the
NYCLU's offices were required to provide twenty-four-hour security at each site.

• A cross was set afire on the lawn outside the home of an NYCLU client in Central New
York who had spoken publicly about hosting an event for LGBT teenagers.



• An NYCLU member in New York's Southern Tier who publicly opposed a proposed
town ordinance that would ban all lawn signs had the tires of his car deflated; the phrases
"F--- u ACLU" and "die fag" were painted on the car while it was parked in the driveway
at his home. (See Exhibit D, attached). The NYCLU member also received a ransom-
style letter with a death threat.

• An NYCLU staff member who responds to telephone calls at the office has received a
number of death threats and threats of physical assault while at work. On several
occasions callers threatened that they would come to the NYCLU offices and attack the
staff member when he left the office building.

• A man dressed in a black robe would regularly appear at the offices of the NYCLU and
ACLU in lower Manhattan. The man would march outside the building waving signs that
denounced the organizations' staff members as "dogs" and "Jews." He also maintained a
web site that charged the organizations were parties to a Jewish conspiracy.

• At least five members of the NYCLU became subject to community hostility after their
names and addresses were made public pursuant to a statutory reporting scheme,
according to federal court ruling, which found that as a consequence these individuals
were deterred from associating with the NYCLU.9

The NYCLU is the state affiliate of the ACLU, a national organization. The factual record
presented in the NYCLU's exemption request filed in December 2013 also included incidents
involving other state affiliates of the ACLU, which all share a common institutional mission-
upholding civil rights and civilliberties.lo In this sense all affiliates ofthe ACLU are similarly
situated; and indeed these affiliates report similar incidents of harassment related to their
advocacy.

The Supreme Court has recognized in Buckley v. Valeo, 424 U.S. 1, 74 (1947) that controversial
organizations seeking exemptions from disclosure obligations are permitted to rely upon
incidents involving comparable organizations.i' Following are examples of harassment directed
at ACLU affiliates in reprisal for their advocacy.

• ACLU staff members have been listed in the "Nuremburg Files" website, which vilifies
reproductive advocates and health care professional. Dr. Barnett Slepian, a Buffalo
physician, was identified on the web site; he was murdered by an anti-abortion zealot.

9 NYCLUv. Acito, 459 F.Supp 75 (1978).

IO The Supreme Court has recognized in Buckley v. Valeo, 424 U.S. 1,74 (1947) that controversial organizations
seeking exemptions from disclosure obligations are permitted to rely upon incidents involving comparable
organizations.

Il Court rulings that have developed the legal standards in Buckley have affirmed this principle. See, e.g., Brown v.
Socialist Workers '74 Campaign Committee (Ohio), 459 U.S. 98, 99-102 (1982).

4



• A high-ranking official with the ACLU's affiliate in Iowa received a threatening letter
after commenting in a newspaper on an ACLU report that addressed racial disparities in
marijuana arrests. The letter stated, "Get your nasty ass out of Iowa by July 1st or end up
like that Darkie in Sanford, Florida, that is dead as last weeks rock and roll hit."

• In response to advocacy for LGBT rights, the ACLU of Oklahoma was sent a hostile
music video that intercut pictures of activists with images of fire. The video was
delivered with a message that read in part, "A prayer has gone out against you .... When
you play with fire you will get burned .... So be prepared to defend yourselves for the
actions you take. You can never say you were never warned."

• In July 2010, Byron Williams loaded his car with guns and body armor. He headed for
San Francisco with the intention of killing employees at the offices ofthe ACLU of
Northern California. Police apprehended Williams before he reached San Francisco.

In granting the NYCLU an exemption from the reporting requirements in the Source of Funding
Regulations, Judge George C. Pratt cited the evidence that JCOPE considers in evaluating such
an exemption request, including: (i) Specific evidence of past or present hann, (ii) The severity,
number of incidents, and duration of past or present harm, and (iii) A pattern of threats or
manifestations of public hostility.l'' He added that,

All three ofthese, however, include evidence ofhann not only to or against the 'Source,'
i.e., the donor, but also, more broadly, to or against the 'Client Filer,' i.e., the Appellant.
Moreover, in the third category, pattern of threats or manifestation of public hostility, is
further broadened to include as the targets 'individuals or property affiliated with the
Source(s)or Client Filer.' (Emphasis in the original.jl''

After applying this evidentiary standard to an excerpt from the factual record included in the
NYCLU's application for an exemption, Judge Pratt concluded,

[E]ven in the abbreviated fonn it is clear that Appellant provided 'specific' evidence' of
many and severe incidents extending over a period of years that show a 'pattern of
threats' and 'manifestations of public hostility' to Appellant and its affiliates because of
their advocacy for constitutional rights. The uncontroverted and unchallenged evidence
fully satisfies the [evidentiary] requirements of the Commission's regulations and, when
evaluated realistically, the evidence in the record shows there was 'a substantial
likelihood of harm, threats, harassment [and] reprisals to the 'Client Filer' [Appellant]
and to 'individuals [and] property affiliated with the ... Client filer.' 14

5

Judge Pratt's ruling, based upon the record summarized above, was issued just one year ago, on
July 11,2014. That record, covering a fourteen-year period, remains timely; the facts remain
pertinent to this exemption request - and no less persuasive in 2015 than in 2014. This is because

12 Decision of George C. Pratt, supra note 3 and Exhibit C, at 8 (citing 19 NYCRR 938.4(a) and (h)).

13 Id. at 8-9.

14 Id. at 8-9.
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it is in the very nature of the NYCLU's mission - to uphold the civil liberties of an individual or
minority group in the face of a hostile majority - that strong feelings are aroused, and that these
feelings are sometimes expressed in a threatening or violent manner.

This phenomenon can be observed throughout the history of the organization. A recent example,
from April of this year, involved a bomb threat directed at the NYCLU offices in New York
City, which required a police investigation. The message that accompanied the threat referred to
the 9/11 attacks. Following 9/11, the NYCLU was vilified in some quarters for its advocacy on
behalf of civil liberties in the face of government anti-terrorism initiatives - and, in particular,
for objecting to discriminatory conduct directed at Muslims and Sikhs,

The foregoing analysis demonstrates that financial contributors to the NYCLU face a substantial
likelihood of harm if JCOPE were to make public their personal information. And for this
reason, the NYCLU should be granted an exemption from the Source of Funding Regulations.

The NYCLU requests an exemption of three years from the disclosure requirements in the
Source of Funding Regulations

In making this application for an exemption from the reporting provisions in the Source of
Funding Regulations, we also request that members of the Joint Commission on Public Integrity
reconsider the requirement that organizations granted an exemption must resubmit an exemption
application on an annual basis.

The NYCLU has provided an extensive record of harassment, including threats and acts of
violence, directed at NYCLU staff and members in a fifteen-year period. The record
demonstrates that the NYCLU meets the standard for an exemption from the reporting provisions
in the Source of Funding Regulations. The record also demonstrates that the evidence on which
the application is based is not unique, unusual or situational; threat of reprisal against the
NYCLU, and against its clients, members and property, is a routine and recurring phenomenon.

For this reason, we request that the Commission grant to the NYCLU, and to organizations
similarly situated, an exemption for three years from the provisions in the Source of Funding
Regulations.

I declare that the information contained in this application is true, correct, and complete to the
best of my knowledge and belief.

Executive Director

Robert Perry
Legislative Director
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NEW YORK STATE
JOINT COMMISSION ON PUBLIC ETHICS

In the Matter of the Appeal of . I

NEW YORK CIVIL LIBERTIES UNI~

DECISION

Before:

George C. Pratt
Judicial Hearing Officer

The New York Civil Liberties Union ("Appellant") appealed on April24, 2014,

from the April 4, 2014, decision by the Joint Commission on Public Ethics ("the

Commission") that denied the Appellant's Application for an exemption from the

Commission's Source of Funding Reporting Requirements. The appeal was taken

under Part 938.6 of the Commission's Source of Funding Regulations and was

assigned by the Commission to the undersigned as a Judicial Hearing Officer.

BACKGROUND
Appellant is the New York State affiliate of the American Civil Liberties Union,

Its mission is to defend and promote the fundamental principles and values embodied in

the Bill of Rights, the U, S. Constitution, and the New York Constitution, including

freedom of speech and religion, the right to privacy and equality, and due process of law

for all New Yorkers. Because members of Appellant's staff are registered lobbyists,

Appellant reports to the Commission as a lobbying "client". By advocating on behalf of

individuals' rights and liberties Appellant is often engaged in highly public controversies

that arouse strong opinions and feelings,



Under the amended regulations Appellant, as an organization that engages in

lobbying activities, is required to disclose the names, addresses, employers, and

contribution information regarding any contributor who provides to it at least $5,000.

However, the regulations provide for possible exemptions, which presents the problem

now under consideration.

The Application.

Appellant applied to the Commission on December 3, 2013, for an exemption

from its source-of-funding disclosure regulations as amended on Oct. 23, 2013. Its

Application consisted of a seven-page, single-spaced letter, a three-page, single-

spaced Supplemental Statement of Facts, and a three-page application form. The

Application appears to be made under Part 938.4(b), but no appeal is permitted from

the denial of an application under that subsection. (938.6(a»). However, the substance

of the application, as well as the Commission's denial of the exemption, covers issues

presented by an application under subsection (a), and this appeal will not be dismissed

because of the technicality. It will be considered and decided as if the Application had

specified Part 938.4(a) instead of Part 938.4(b).

To be entitled to an exemption, Appellant was required to show to the

Commission by "clear and convincing evidence that disclosure of the Source will cause

a substantial likelihood of harm, threats, harassment or reprisals to the Source or

individuals or property affiliated with the Source." (938.4(a». Appellant claimed

entitlement to the exemption because disclosure of the names of sources of

contributions over $5,000 would "cause a substantial likelihood of harm, threats,

harassment, or reprisals to the Source or individuals or property affiliated with the

2



Source," (938.4(a)). Appellant also objected to the Commission's regulations having

changed the standard of proof required from "reasonable probability" to "substantial

likellhood", claiming that the heightened standard is "in error both as a matter of

constitutional law and public policy" (App. at 2), and Appellant reserved its right to

challenge the revised standard on appeal, but that issue need not be addressed in this

decision, which addresses only whether the Commission's denial of the exemption was

"clearly erroneous in view of the evidence in the record." (938.7(c)).

Appellant contended that its activities in controversies and conflicts that are

related to the exercise, or suppression, of civil liberties subject the organization, its staff,

and its members to harassment and intimidation, and that disclosing personal

information about its donors and supporters would subject those individuals to risks of

.harm, threats, harassment, and reprisal that are both unwarranted and unnecessary.

The Evidence.

In support, Appellant's Application included the following evidence [summarized],

which Appellant argued showed over a period from 1999 through 2013 a "phenomenon

of retaliatory animus toward the NYCLU [that] is inherent to the advocacy the

organization pursues."(App. at 6)

• After suing on behalf of a group affiliated with the Ku Klux Klan and

challenging an ordinance that banned wearing masks in public, Appellant

received threats and harassment, and a staff member received

threatening phone calls at home and was subjected to an attempted home

invasion that was stopped by police.

3



• An opposing group publicly announced efforts to target a high~level official

of Appellant, who continually receives emails or letlers that are threatening

in nature,

• The same official and other staff members receive Christmas greetings

reviling Appellant and, in some cases, offering prayers for its demise,

• Harassment and threats to Appellanes directors, staff, and regional

offices, including a cross-burning, threats of death and physical assault,

picketing of offices and homes, One picket waived a sign denouncing the

NYCLU and ACLU as "dogs" and Jews",

• A decision by the U. S, District Court for the Southern District of New York

that at least five of the NYCLU's approximately 40,000 members have

been subjected to community hostility after their association with [the

NYCLU] had become known.

In a supplemental statement of facts, the Application also set forth details of

events where Appellant's affiliates around the country had been the victims of threats:

• Threats by anti-abortion activists, such as being listed in the "Nuremburg

Files" website, which vilifies reproductive-rights advocates as well as

health care professionals involved in reproductive services, one of whom

was murdered in 1988.

• A threat to a high ranking official of the Iowa affiliate that had commented

on racial disparities in marijuana arrests" "Get your nasty ass out of Iowa

by July 1st or end up like that Darkie in Sanford, Florida, that is dead as

last weeks rock and roll hit."

4



• A judge's 2008 ruling in Colorado based on threatening and harassing

communications following the affiliate's challenge to police action seizing

records of a tax-preparation firm to identify undocumented immigrants

using fraudulent social security numbers. The ruling was that the risk of

retaliation and harassment directed at the clients of the tax preparer was

so great that they could proceed in the litigation as anonymous "John Doe"

plaintiffs.

• In response to advocacy promoting LGBT rights the Oklahoma affiliate

received a hostile music video that intercut pictures of activists with

images of a fire. With the video was a message that said in part, ", , ,

When you play with fire, you will get burned" .. So be prepared to defend

yourselves for the actions you take, You can never say that you were

never warned."

• In July 2010 a Byron Williams loaded his car with guns and body armor

and headed for San Francisco with the intention of killing employees at the

offices of Appellant's Northern California affiliate. He was apprehended by

police on the way there,

5

The Commission's Decision.

The Commission denied the Application by vote of five to three, The Majority's

four-paragraph decision states in its first paragraph that it is "set[ting] forth reasons and

bases for the denial of the application", but after two paragraphs describing the statutory

and regulatory background the Majority merely concluded in its fourth paragraph that



the NYCLU's application did not present sufficient evidence
demonstrating that the NYCLU's compliance with the
disclosure requirements would create a 'substantial
likelihood' of harm to its sources of funding (including
individuals and property associated with those sources).
Rather, the evidence presented was too remote and
speculative to establish a substantiai likelihood of harm.

In dissent, the Minority protested the Majority's narrow interpretation of the

governing statute, arguing that the demonstration of "substantial likelihood of harm", as

required by the Majority, was "an impossible standard for any applicant to meet."

The Appeal.

Appellant's appeal from the Commission's denial is dated April 24,2014. The

regulations provide that the record on appeal "shall consist of the original application for

exemption together with any supporting materials that were submitted pursuant to Part

938.5 and the Commission's written denial." (938.7(b)). Those materials were

received from the Commission on June 3D, 2014. Under the regulations this decision
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may uaffirm, reverse or remand the decision of the Commission" (938.7(d)), but may

reverse "only if such denial is clearly erroneous in view of the evidence in the record."

(938.7(c)).

DISCUSSION

As indicated by the foregoing, the task of the Judicial Hearing Officer on this

appeal is to determine whether the Commission's denial of an exemption to Appellant

was "clearly erroneous in view of the evidence in the record." liA finding is 'clearly

erroneous' when although there is evidence to support it, the reviewing [body] on the



entire evidence is left with the definite and firm conviction that a mistake has been

committed." United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

Since there was no evidentiary hearing before the Commission, and since no

opposing papers were submitted, the only "evidence in the record" is what was included

in Appellant's written Application to the Commission. None of that evidence was

presented under oath, but as required by the Commission's application form,

Appellant's letter Application included a declaration "that the information contained in

this application is true, correct, and complete to the best of our knowledge and belief."

(App. at 7). Of course, all of the Appellant's evidence was hearsay, but the rules of

evidence do not apply in this type of proceeding, and there has been no challenge to

any of the statements and reports included in the application, nor does anything in those

statements and reports inherently suggest any question as to their reliability.

If the Application showed by "clear and convincing evidence that disclosure of the

Source will cause a substantial probability of harm, threats, harassment or reprisals",

the Commission was bound to grant the exemption (liThe Commission shall grant the

exemption" [938.4(a) emphasis added]). The issue on appeal thus becomes:

Assuming that the events and circumstances described in Appellant's Application

occurred as described, was the Commission's denial of the exemption clearly

erroneous? Because disclosure of donors had not previously been required, it was

apparent, to the Legislature in enacting the statute, and to the Commission in

promulgating the regulations, that an applicant would most likely be unable to present

evidence of actual harm, etc. to its donors. Because donors' identities had not been

previously disclosed, such harm simply would not have occurred.
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The regulations, however, provide guidance for bridging this apparent gap. They

list five types of evidence that the Commission is to consider when determining whether

the required showing of harm, etc. had been made. The first three are:

(i) Specific evidence of past or present harm,

(ii) The severity, number of incidents, and duration of past or present harm,

and

(iii) A pattern of threats or manifestations of public hostility.

All three of these, however, include evidence of harm not only to or against the

"Source", i. e. the donor, but also, more broadly, to or against the "Client Filer", Le. the

Appellant. Moreover, the third category, pattern of threats or manifestations of public

hostility, is further broadened to include as the targets "individuals or property affiliated

with the Source(s) or Client Filer." (emphasis added).

A failure to consider and follow these regulations would make the Commission's

denial "clearly erroneous", particularly in light of the regulations' mandatory requirement

that the exemption "shall" be granted upon the described showing.

Analyzed in light of the above considerations, the decision of the Commission is,

indeed, clearly erroneous. The evidence in the record is described above in

abbreviated form. The Application itself provides significantly more detail and additional

examples. But even in the abbreviated form it is clear that Appellant provided "specific

evidence" of many and severe incidents extending over a period of years that show a

"pattern of threats" and "manifestations of public hostility" to Appellant and its affiliates

because of their advocacy for constitutional rights. This uncontroverted and

unchallenged evidence fully satisfies the requirements of Parts (i), (ii), (iii) and (iv) of

8



Part 938.4 of the Commission's regulations and, when evaluated realistically, the

evidence in the record shows that there was "a substantial likelihood of harm, threats,

harassment [and] reprisals" to the "Client Filer" [Appellant] and to "indlvlduala [and]

property affiliated with the ... Client Filer". The Commission's findings that the

Application "did not present sufficient evidence" and that "the evidence presented was

too remote and speculative" were clearly erroneous. The exemption must be granted.

An exemption for qualified donors to the Appellant is consistent with the intent of

the Legislature in enacting the LObbying Act, which proclaimed:

This disclosure shall not require disclosure of the
sources of funding whose disclosure, in the determination of
the commission based upon a review of the relevant facts
presented by the reporting lobbyist, may cause harm, threats,
harassment, or reprisals to the source or to individuals or
property affiliated with the source. (Lobbying Act § 1-htcj),

As pointed out in the Appellant's application, the sponsors of the legislation stated that

civil rights and civil liberties organizations, among others, "are expected to qualify for

such an exemption in the Joint Commission's regulations", and "organizations whose

primary activities focus on the question of abortion rights, family planning, discrimination

or persecution based upon race, ethnicity, gender, sexual orientation, or religion,

immigrant rights, and the rights of certain criminal defendants are expected to be

covered by such an exemption." (App at 2).

Moreover, an exemption to Appellant gives proper deference to the constitutional

requirement to protect the First Amendment rights of citizens to express their views on

controversial issues by providing financial support to organizations that further their

favored causes.

9
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CONCLUSION

The decisionappealed fromis cle~~2:~eo~~~t;fore reversed.

July .u: 2014 /creorg~C, Pratt

Judicial Hearing Officer
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NVCLU
NEW YORK CIVIL LIBERTIES UNION

125 Broad Street
New York, NY 10004
212,607,3300
212,607,3318
www,nyclu,org

April 24, 2014

Rob Cohen
Special Counsel & Director of Ethics and Lobbying Compliance
New York State Joint Commission on Public Ethics
540 Broadway
Albany, N.Y. 12207

Dear Mr. Cohen:

The New York Civil Liberties Union ("NYCLU") writes to appeal the decision by the Joint
Commission on Public Ethics ("JCOPE" or "the Commission") to deny the NYCLU's application
for an exemption from JCOPE's Source of Funding Reporting Requirements. Founded in 1951,
the NYCLU is a not-for-profit, nonpartisan organization with eight chapters and approximately
50,000 members across New York State. The NYCLU's mission is to defend and promote the
fundamental principles and values embodied in the Bill of Rights, the U.S. Constitution, and the
New York Constitution, including freedom of speech and religion, the right to privacy, and
equality and due process oflaw for all New Yorkers. Members ofthe NYCLU staff are registered
lobbyists pursuant to New York's Lobby Act' and the NYCLU reports to JCOPE as a lobbying
"client.t" The NYCLU is required to submit semi-annual lobbying reports to JCOPE twice .
annually, on January 15 and July 15 each year.' The NYCLU also files bi-monthly lobbying
reports to JCOPE six times a year.

In 2013, JCOPE promulgated a regulation requiring organizations to report information regarding
their financial donors, including personal information about individual donors. The NYCLU
submitted several applications for an exemption from JCOPE's Source of Funding disclosure
requirements." The NYCLU was notified in writing on April a, 2014, that its application for an
exemption had been rejected by the Commission.

The NYCLU appeals the determination that it did not successfully demonstrate that disclosure of
personal information about its donors would present a "substantial likelihood" that those donors
would be subject to harassment. The NYCLU's ten page application to the Commission included
multiple specific, recent examples ofNYCLU staff and members being targeted for threats and
violence - including attempted home invasions, slashed tires, crosses burned on front lawns, the
words "F--- u ACLU" and "die fag" painted on cars, and repeated death threats, The factual record
set out in the NYCLU's application demonstrates that the pattern of threats and harassment

l N,Y. Leg. Law l-a, et seq.
2 See N.Y. Leg: Law § 1-j(4).
3 See N,Y. Leg, Law § 1-j(4),; N,Y. Leg. Law §§ 1-j(a),(b).4 .
See 19N.Y,C,R.R. § 938.4(b),

l



reflects overt hostility toward the NYCLU's advocacy on issues of civil rights and civil liberties.
These facts also make clear that harassment and violence directed at the staff and members of the
NYCLU would also be directed at the organization's financial donors if the State requires
publication of their personal information.

Moreover, there are reasons to believe that the Commission's rejection of the NYCLU's request
for an exemption did not rest upon a meaningful discussion of the merits of the NYCLU's
application or the potential threat posed to the NYCLU's donors. This conclusion is supported
both by an examination of the records ofthe JCOPE meetings and by the statements of members
of the Commission who dissented from the denial of the NYCLU's application. In short, JCOPE's
denial of an exemption was clearly erroneous, and should be reversed on appeal in the interest of
protecting the personal safety and constitutional rights of the NYCLU's financial supporters, and
in the interest of rudimentary consideration of fair processes.

Á. Background

New York's Lobby Act requires organizations subject to regulation by JCOPE to report
information on donors who contribute more than $5,000 to such organizations (regardless of
whether the funds were actually used for lobbying) ifthe organization has made lobbying
expenditures that exceed a certain threshold amount.i JCOPE has promulgated a series of "Source
of Funding" regulations, pursuant to this statutory requirement. 6 While the Lobby Act requires
organizations to report the names of Single Source donors (organizations or individuals who have
contributed more than $5,000 to the organization)," JCOPE's regulations require filing entities to
supply additional personal information about financial supporters - including business addresses
and dates of contributions. 8

On January 9,2013, JCOPE issued a Notice of Emergency Adoption and Revised Rule Making
regarding the new Source of Funding reporting requirements. The proposed regulations went into
effect immediately after issued, six days before the January 15 filing deadline. Consistent with the
underlying statute, the regulations permitted a 501(c)(4) organization to seek an exemption from
reporting donors' personal information if the organization showed that its "primary activities
involve areas of public concern that create a substantial likelihood" that complying with the
reporting requirements "will cause harm, threats, harassment or reprisals to the Single Source(s) or
individuals or property affiliated with the Single Source(s).,,9 The NYCLU submitted comments
that raised a number of constitutional concerns with the Single Source Disclosure regulations on
February 8, 2013. The NYCLU's comments are included as Exhibit C.

On April 30, 2013, the JCOPE Commissioners met and subsequently announced revisions
(effective immediately) to the substantive standard used to grant exemptions from the Source of

5 N.Y. Legis. Law § 1-j(4).
619 N.Y.C.R.R 938 et seq.
7 N.Y. Legis. Law § l-j(4).
819 N.Y.C.RR 938.3(e).
919 N.Y.C.RR 938.4(b) (Jan. 9, 2013).
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Funding disclosure requirements, 10Specifically, the new regulation permitted exemptions to be
granted if organizations demonstrated a "reasonable probability" that sharing personal
information about donors would cause "harm, threats, harassment or reprisals" to the donors.l!

The NYCLU submitted an application for exemption from the Source of Funding reporting
requirements Oll July 10, 2013, The five-page application contained multiple examples of acts of
harassment and property damage at the homes and offices ofNYCLU staff and NYCLU members
across the state, On July 24,2013, the NYCLU supplemented its application with additional
evidence of threats against other NYCLU staff and against staff at ACLU affiliates across the
country, The regulations, as they existed at the time of the NYCLU's initial tiling, required that
any materials submitted in support of an exemption from the Source of Funding requirements
"shall" be kept confidential by JCOPE,12

On October 23,2013, JCOPE issued another Notice of Emergency Adoption and Proposed Rule
Making for the Source of Funding Regulations, 13 The regulation, again, changed the standard by
which JCOPE would determine whether to grant exemptions, reverting back to the requirement
that organizations demonstrate a "substantial likelihood" that disclosure would result in threats to
donors.l" The new regulations also eliminated the provision that required JCOPE to maintain the
confidentiality of the contents of applications for exemptions." The regulations were, once again,
effective immediately. The NYCLU was informed of the imminent change on October 17,2013,
and was required to re-submit its application, along with any proposed redactions to protect the
confidentiality of people mentioned in the application, within six days. In light of the fact that the
NYCLU had to follow up with ACLU affiliates around the country in order to obtain approval for
making public the personal stories of harassment, the NYCLU was given an extension to file an
amended application. The NYCLU submitted its revised application on October 29,2013. The
revised application included a request to redact certain names and other personal information
about the NYCLU and ACLU staff profiled in the application.

The NYCLU was next contacted by JCOPE on November 27,2013 and informed that its request
to redact names and personal information submitted in support of its exemption application had
been rejected by the Commission. The NYCLU was required to re-submit its application within
four business clays, including the Thanksgiving holiday - this time, with a new cover sheet created
by JCOPE, and with the understanding that any materials submitted in support of the NYCLU's
application would be made publicly available. The NYCLU submitted its revised application on

10 See Joint Commission's Revisions to the Source of Funding Regulations and Reportable Business
Relationship Disclosure Guidelines (May 20 l3), available at
www.jcope.ny.gov/pubs/eblastlMay%202013%20RBR%20%20S0F%20EBLAST%20FINAL.pdf.

11 19 N.Y.C.R.R. 938.4(b) (Apri130, 2013). With this amendment to the standard for granting an exemption
from the requirement to disclose donor information, the Commission adopted the standard prescribed by the U.S.
Supreme Court. See, e.g., Citizens United v. Fed. Election Comm'n, 558 U.S. 310,367 (2010) ("as-applied challenges
[are] available if a group could show a reasonable probability that disclosure of its contributors' names will subject
them to threats, harassment, or reprisals from either Government officials 01' private parties") (internal quotation
marks omitted) (quoting Buckley v. Valeo, 424 U.S. J, 74 (1976».

12 19 N.Y.C.R.R. 938.4(b) (Apri130, 2013).
13 Proposed Amended Source of Funding Regulations Now in Effect (Oct. 2013 e-blast), available af

www.jcoFe.ny.gov/public/20 13/eblastSOFrevised.pdf.
419 N.Y.C.R.R. 938.4(b) (Oct. 23, 201'3).
15 19 N.Y.C.R.R. 938.8 (Oct. 23,2013).
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December 3, 2013. A copy of this version of the NYCLU's application, which is the version
considered by JCOPE, is attached as Exhibit A.

On January 28,2014, the Commission voted to deny the NYCLU's application for an exemption
from the Source of Funding disclosure requirements. On Apri14, 2014, the NYCLU received a
written denial of its application. A copy of the denial is attached as Exhibit B.

Pursuant to 19 N.Y.C.R.R. 938.6, the NYCLU herewith appeals JCOPE's denial of its exemption
from the Source of Funding reporting requirements. The standard for review on appeal is whether
the Commission's denial was "clearly erroneous in view ofthe evidence in the record.,,16

B. The NYCLU demonstrated a substantial likelihood that public disclosure of personal
information about the NYCLU's financial supporters will result in threats,
harassment and possibly violence.

The evidence submitted by the NYCLU in support of its exemption application demonstrates that
when the names and addresses of the NYCLU's members are made public they have episodically
become the targets of harassment and threats of viclence.i Individuals associating with the
NYCLU have been stalked at their homes and threatened with physical harm; their property has
been vandalized.P This has occurred not only to those associated with the NYCLU, but also to
ACLU members and employees throughout the country. These episodes are sufficiently disturbing
as to warrant protection against their reoccurrence.

This record further demonstrates there is a "substantial likelihood" that if the identities of those
who financially support the NYCLU's work were disclosed, they would face similar treatment.
The Commission's rejection of the NYCLU's application for an exemption from the Source of
Funding disclosure rules is based upon a perfunctory and conc1usory assertion that the evidence
presented by the NYCLU in support ofits application was "too remote and speculative to establish
a substantial likelihood ofharm.,,19 In support of its conclusion, the Commission offered no
analysis of the legal standard as applied to the facts. And for these reasons the Commission's
ruling regarding the NYCLU's application is unsupported anel unsupportable.

The Supreme Court has consistently recognized that compelled disclosure of information about
the financial supporters of organizations "can seriously infringe 011 privacy of association and
belief guaranteed by the First Amendment''" The Court has accordingly held that the Constitution

1619 N.Y.C.R.R. 938.7(c) (as of Apri124, 2014). JCOPE has subsequently promulgated another emergency
regulation, effective immediately, that eliminates the right to appeal denials of Source of Funding exemptions sought
by 50 l( c)(4) organizations. See 43 N.Y. Reg. 8-9 (Jan. 22,2014) (ITJE-43-13-0002t-E) (adding Part 938 .6(a) to Title
t9 N.Y.C.R.R.). Commissioners have stated that they do not intend the removal of the right to an appeal to apply
"retroactively" to organizations that were denied exemptions at a meeting of JCOPE commissioners on January 28,
2014. See Video of the Feb. 18,2014 Conunission Meeting (available at
bJJ.¡¿://www.z'cope.nv.gov/public/webcast/20140218 JCOPE. Wlnv). The NYCLU submits this appeal in reliance on that
assertion.

17 See NYCLU Request for exemption from the disclosure requirements in the revised source-of-funding
regulations adopted by the Joint Commission Oll Public Ethics, (Dec. 3, 2013) ("Exhibit A") at 3-10.

18 Id.
19 JCOPE Denial ofNYCLU Source of Funding Disclosure Requirements, (April-l, 2014) ("Exhibit B") at 2.
20 Buckley v. Valeo, 424 U.S. 1,64 (1976).



requires that organizations must be granted exemptions from compelled disclosures of their
members if the organization can demonstrate a "reasonable probability" that the forced disclosure
of their donors or members will "subject them to threats, harassment, or reprisals from either
Government officials or private parties.,,21 The Court has noted that organizations must be
afforded "sufficient flexibility" in the evidence that they are permitted to submit to demonstrate a
likelihood of injury. 22 The principle underlying these cases is clear: nobody should be required to
publicly disclose their affiliation with a controversial organization if it will result in physical or
mental harm.

The Lobby Act, JCOPE's enabling statute, states that Source of Funding disclosures "shall not
apply to" registered 501(c)(4) organizations where:

[The (c)(4) organization's] primary activities concern any area of
public concern determined by the commission to create a substantial
likelihood that application of this disclosure requirement would lead to
harm, threats, harassment, or reprisals to a source of funding or to
individuals or property affiliated with such source, including but not
limited to the area of civil rights and civil liberties and any other
area of public concern determined pursuant to regulations
promulgated by the commission to form a proper basis for
exemption Oll this basis from this disclosure requirement. 23

The statute's legislative history further says that:

The bill expressly identifies the area of "civil rights and civil liberties"
, as one area in which organizations are expected to qualify for such an
exemption in the Joint Commission's regulations. Among other issues
included in this area, organizations whose primary activities focus
on the question of abortion rights, family planning, discrimination
or persecution based upon race, ethnícíty, gender, sexual
orientation or religion, Immígrant rights, and the rights of certain
criminal defendants are expected to be covered by such an
exemptíon/"

5

Every clay, the NYCLU engages in activities to advocate on behalf of individuals and communities
across New York State. In the daily pursuit of its mission, the NYCLU seeks to prohibit
discrimination on the basis of race, gender, sexual orientation, ethnicity, or gender expression; to

21 Brown et al. v. Social Workers' '74 Campaign Committee, 459 U.S. 87,93 (1982); see also, Citizens
United v. F.E, c" 130 S. Ct. 876, 914 (2010). The NYCLU maintains its objection, noted in its exemption application,
to the evidentiary standard being employed by the Commissioners in determining whether organizations have
demonstrated that disclosures will result in hann to their donors, The Supreme Court has consistently stated that the
appropriate standard is whether organizations can demonstrate a "reasonable probability" that disclosure will result in
hann. JCOPE's requirement that applicants demonstrate a "substantial likelihood" of harms deviates impermissibly
from the constitutionally required standard.

22 Socialist Workers, 459 U.S. at 93.
23 N.Y. Leg. Law. § l-j(c)(4)(ii) (emphasis added).
242011 NYS Legislative Bill and Veto Jackets, S:5679, L 2011, ch 399, at 10 (2011) (emphasis added).



expand rights for non-citizens; to reform the criminal justice system and uphold the constitutional
protections for those impacted by the criminal justice system; and to safeguard the free speech
rights of all New Yorkers, including those whose message the majority does not agree with, and
those perceived to have a diminished right to speak. The contest over the exercise of civil rights
and civil liberties often pits the interests of an individual or a minority group against a far more
powerful majority.

It is therefore not surprising that the NYCLD' s work frequently becomes a matter of controversy
that arouses strong feelings among members of the public, and occasionally results in threats to
people affiliated with the organization. In support ofits application for an exemption from the
JCOPE Source of Funding disclosures, the NYCLD submitted a ten page document which
included extensive examples of specific acts of harassment and violence directed at NyeLD staff
members, and at persons associated with AeLU affiliates around the country. The evidence
submitted by the NYCLD demonstrated that when certain individuals know where to find people
affiliated with the NYCLD, those individuals harass and threaten people affiliated with the
NYCLD.

When aggressive acts are directed against individuals associated with the NYCLU such acts occur
because of the controversial issues with which the NYCLU is involved. To suggest that those who
have intense animus against the NYCLD will act on that animus towards employees and members
of the NYCLU (JCOPE does not question or challenge the factual record submitted by the
NYCLD) but will not act on that animus against the NYCLD's financial donors is simply to
ignore the reality as set out in the factual record the NYCLD submitted to the Commission. The
Commission would seem to require a demonstration of past harm to the NYCLD's donors before
granting the organization an exemption from the Source of Funding disclosure rule. But the
NYCLD has never published the personal information of its donors out of the very concern that
led the Legislature to require an exemption from such a disclosure requirement: to do so would
place those individuals at serious risk of harm, and that this threat of harm would not only
jeopardize the safety of these individuals but would also seriously compromise their constitutional
rights of association and belief.

6

Following are examples of threats and harassment directed at individuals associated with the
NYeLD. These incidents appear, with further context and factual detail, in the NYCLU's
application to JCOPE seeking an exemption from the Source of Funding disclosure requirements.

• An NYCLD staff member involved in a case defending the Ku Klux Klan's free speech
rights received multiple threatening calls at their home, was harassed with ringing door-
bells all hours of the night, and ultimately had their apartment building broken into in an
attempted home invasion. The apartment building and NYCLD office building were
subsequently required to hire 24-hour security to protect the staff member and other
inhabitants of the buildings.

• An NYCLD client had a cross burned on their front lawn, after speaking publicly about
their intent to host an event for LOBT teenagers at their youth center.

• An NYCLU member who had been a vocal opponent of an ordinance to ban law signs had
their car tires deflated, and had the phrases "F--- u ACLU" and "die fag" painted on their
car while it was parked in their front driveway.



• NYCLU Chapter Offices around the State and the NYCLU main office in Manhattan have
received bomb and death threats.

• NYCLU staff members have been forced to remove their names from their mailboxes and
request removal from the phone book to avoid harassment at their homes.

In addition to acts of harassment and violence against NYCLU staff members, the NYCLU also
submitted specific incidents of threats to staff at other ACLU affiliates across the country. The
evidence included examples of bomb threats and actual bombing attempts, regular harassment, and
even the assertion that staff would "end up like that Darlde in Sanford, Florida, that is dead as last
weeks rock and roll hit.,,25

JCOPE's Source of Funding regulations are novel, and the NYCLU has never before been
required to publicly share extensive personal information about its financial supporters. It is
therefore impossible for the NYCLU to submit evidence that its financial supporters have been the
target of similar harassment, when their personal information and NYCLU affiliation have not
been made public. However, the evidence submitted by the NYCLU clearly demonstrates that if
there is public disclosure of persons who fund the NYCLU's work, it is likely that harassment or
threats will be directed, at some point, to one or more of the funders.

C. The Commission failed to meaningfully consider the NYCLU's application for an
exemption from the Source of Funding disclosure provisions.

It is difficult for the NYCLU to respond to the Commission's denial of its application for an
exemption from the Source of Funding reporting requirements when the NYCLU was not
provided with any specific reasons for its rejection. The denial letter (included as Exhibit B)
simply states that the NYCLU's application "did not present sufficient evidence" that compliance
would create a "substantial likelihood" of harm to the NYCLU's donors, and that the evidence
presented was "too remote and speculative." As discussed above, the NYCLU submitted ten pages
of specific, recent examples ofNYCLU staff and members being harassed, threatened, and
targeted at their homes and businesses when those addresses were publicly available.

It is 110tsurprising that JCOPE failed to provide the NYCLU with specific reasons for the denial: a
review of the Commission meetings at which the NYCLU's exemption application was considered
reveals that the substance of the application was never even discussed by the Commissioners.r''
The Commissioners never talked about the evidence submitted by the NYCLU; they macle no
findings and offered no analysis regarding the multiple examples of harassment against NYCLU
staff and affiliates. In fact, the entire public review of the NYCLU's application was comprised of
comments by a single Commissioner who stated that, in that Commissioner's opinion, the
NYCLU had supplied compelling circumstantial evidence that compelled disclosure of donors'
personal information woulcllead to their harassrnent." At the subsequent JCOPE meeting, despite

25 See E~hibit A at 3-10,
26 See, generally, Video of the Jan. 28, 2014 Commission Meeting (available at

www.jcope.ny.gov/public/webcastI20140l28 JCOPE,wmv); Video of the Feb, 18,2014 Commission Meeting
(available at http://www.jcope.nv.gov/public/webcast/20140218 JCOPE.wmv).

27 See, Video of the Jan. 28, 2014 Commission Meeting (available at
www.jco~ov/public/webcast/20140128 JCOPE.wmv).
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multiple requests by Commissioners that there be public statements about the merits of the
applications for exemptions, there was no further discussion.i"

In their dissent to the NYCLU~s denial, Commissioners Casteliero, Jacob, and Judge Roth,
observed that "there was no meaningful discussion by the Commission of the evidence proffered
by the applicants" and that the Majority "ignored a dissenter's request to consider the threats and
acts of hostility directed at the officers, employees, volunteers and affiliates of the applicants in
determining whether the required demonstration of substantial likelihood of harm had been met.v"

D. Conclusion

In support of its request for an exemption from the disclosure provisions in the Source of Funding
regulation, the NYCLU submitted to JCOPE a substantial factual record. The record indicated
there is a substantial likelihood that NYCLU donors would be subjected to harm, threats and
harassment if information identifying them were made public by the State.

Those commissioners who voted to deny an exemption to the NYCLU simply ignored the factual
record; they dismissed the evidence out of hand. And in failing to exercise a good faith effort to
provide a basis in law and fact for its determination, the commissioners of JCOPE reached a result
that is clearly erroneous.

In the interest of protecting the NYCLV' s financial supporters from threats and harassment, the
NYCLU respectfully requests that the decision to deny its exemption from the Source of Funding
disclosure requirements is reversed.

Sincerely,

æ~~
Arthur Eisenberg
Legal Director

8

DOlma Lieberman
Executive Director

Robert Perry
Legislative Director

28 Video of the Feb, 18, 2014 Commission Meeting (available at
http://www,jcope,ny,gov/public/webcast/20140218 JCOPE,wmv),

29 Exhibit B at 2,



Exhibit C:

December 3, 2013 Exemption Request and Supporting Letter of the
New York Civil Liberties Union



APPLICJHION REQUESTING AN EXEMPTION FROM
SOURCE OF FUNDING DISCLOSURE REQUIREMENTS

NYSJoint Commission on Public Ethics
540 Broadway, Albany, NY 12207
~)18,:408 ..3976/ícope@)ícope.ny.gov.

The regulations governing a Client Flier's obligation to dlsclose sources of funding are contained in 19 NYCHI\ PUlt 938. These
regulations provide that él Client ~ller may seek-an exemption from the source of funding disclosure raqutrernents, Part 938.4
sets forth the applicable standards upon which an exemption shall be granted by the Joint Commission 011 Public Ethics, In
addition to completing this form, please review the procedures to apply für an exemption In Part 938,5.

ALl. CLIENT FILERS S£EI<ING AN EXEMPTION TO THE:SOURCE OF FUNDING
DISCLOSURE OBl.IGA TIONS MUST FILL OUT THIS FOHM.

Title: t'À tC\Jt\ \f~ \)\ tteAt\(
TelephoneNumber: l'2.\2} ~O'l '" 2').)00

Address: \15 ßY'O(À~ S1'. 1'; l~
Nt\N ~~r~I N .'(. \1)OO~

E-Mall Address: \ nh e h~ chl I Cl'(3

:Name ol Individual Authorized to File Request: DONN P\ l \~\)t~~I\1\N

1. cllent Filer Is an me §501(c)(4) organization seeking an exemption from dlscloslng all Sources pursuant to if) NYCRR Part
9:38.4(b), which requires a showing that the Client Hler's "primary activities. Involve areasof public concern that
create a substantial likelihood that disclosure of ,.. lts Sources will cause harm, threats, harassment Ol'

reprisals to the Sources or Individuals or prcperty affiliated wlth the Sources." .._:p _
2, Client Filer is not an IRC §501(c)(4) organization and Is seeking an exemption for a Source, Sourcas.or class of Sources

pursuant to 19 NYŒr~ PaI't 938,4(a), whlth requin'), Ç\ showing by "clear and convlnclng evtdence that disclosure of the
Source tor Sources] will cause a substantlal llkelthood of harm, threats, haressmentor reprisals to the Source or
Individuals or property affiliated with the source [br Sources]." _.__ .

All Client Filers must submit, with this forh1,il letter addressed to the Cornmisslorirequesting an exemption and setting forth
In detail why theappllcable regulatory standard (19 NYCHRPart 938.4(a) or (b)) has been Illet. -

All Information in support of the exemption request must be subrnltted together with the letter,

........'" '-""'''w'''TfH§'''lël:t¡¡i'"T'í'f(í'iff'âH'ërëOii'fàl1'i'TfíèTöIlOw I1Yrrslgliëd'dl:l'Wl1'áfl ëil'r:"/lICI€!eT1í¡'è'tminri'\1TnfoYh'lât1ôlf"èô]f'äTi'ù:fëfl1'\ thts:·....· .... - ...
appllcatíon Is true, correct, and complete to the best of my knowledge and belief."

All tniormotton submitted //1 support of an.exemptton will be made publicly avaNable and discussed In
t'he Public Session of the CommIssIon's meeting. The only exception to this rule Is Information for

wl1lcf1 the commlsslon has gitmted a etten; Filer's tequestfor cbnfrdenUal treatment'.
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October 2013



I declare that the information contained in this application is true, correct, and complete to the
best of our knowledge and belief.

Donna Lieberman
Executive Director
New York Civil Liberties Union

~.- .••• " .. w """'_'" ." ." , _.".. " " .•., .• ~ ,.,.., " _, ~ ,-,.,. • o •••• , " .,-". yy .. y .. " ••••
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NYCLU
NEW YORKCIVIL LIBERTIES UNION

125 Broad Street
New York, NY 10004
212.607.3300
212.607.3318
www.nyclu.org

~----_.--------------

ß.cn t by cIllail

December 3, 2013

Robert Cohen
Special Counsel and Director of Ethics and Lobbying Compliance
New York State Cornmission on Publio Integrity
540 Broadway
Albany, New York 12207

Re: Request for exemption from rhedisclosure requirements in the
revised sourcc-of-fundíng regulations adopted by the Joint
Commtssion on Public Ethics I

Dear Mr. Cohen:

On OctoberZâ, 2013, the Joint Commission onPublic Ethics (JCOPE) adopted amendments to
recentlypromulgated regulations that require an organization that engages in lobbying activities
to disclose the names.uddresses, employers and contribution information regarding any
eontributerwho provides ut least $51000 to such an organization.' We write on behalf of the
New York Civil Liberties Union (NYCLU) seeking an exemption from the regulations' public
disclosure provisions related to source/a) of funding.

The revised regulations provide that the Commission "shall grant an exemption to disclose all
Sourcesof Contributions to fl Client Filer if (1) the Client Filer has exempt status under T.R.C.
§501(c)(4); and (il) the Client Filer shows that its primary activities involve areas of public
concern that create fl substantia/likelihood that-disclosure of its Sourceïs) will cause harm,
threats, haressrnentor reprisals to the Sourceïs) or individuals or property affiliated with the
SOUl'CCCS).',3 (Emphasis added.)

··..,,·~-·.. ••• ,,····· ..,~· ,· ······N..· ." ,..v······- - ~... '0" _ .• ,,·-v ··· .. ·..,·. ", , ..• ~., ,.... . y.' ~ ••••• - " ~ , ••••••••• ,-, ",,, ••• ,,., .. , ,. • " ••••• , y "".,.,-" yV" " .. · "A'.' ••• .,, y.,,, .. ,' y " , " •• __ .•• • 0.

In requesting this exemption from the source-of-funding disclosure provisions, we-state our
objection to the amended standard by which the Commission will determine eligibility 101' such
an exemption, The Supreme Court has long held that the appropriate standard fol' exempting
organizations from the requirement to publicly disclose information regarding their financial

I 43 N.Y. Reg. 18·19 (Oct. 23,2013) (.n)E"43.13"Ö0021~EP) (Amendment of' Part 9311oTTitia 19 NYCRR),
;l Id.
3 fd,at§ 938.4 (b)

http://www.nyclu.org


donors is a showing that there is a "reasonable probability" such disclosurewould cause harm,
threats Ol' reprisal to those donors Ol' to their property." It is this standard that was adopted by the
commissioners ofJCOPE in Ei regulation adopted on AprilIO, 2013. 5 The newly amended
regulation, however, adopts a heightened standard ~ "substantial ltkelihood'' of harm Ol'

harassment - as the basis for granting such an exemption, We believe this is in orrar both as ~l

matter of constitutional law and public policy; and the NYGLU reserves the right to appeal a
ruling by rCOPE that is made pursuant to this standard.

Having stated this objection) we set out below a lega! analysis and factual record that
demonstrates tho public disclosure of information as required by the SOUI'C(Hlf ...funding
regulations would) in fact.create a substantiallikelihood of ha1'111 to the NYCLU and to its
members and donors.

The NYCUJ's 1111ss1011is to defend and promote the fundamental principles and values
embodied in the Bill of Rights, the U.S. Constitution, and the Nev" York Constitution, including
freedom of speech and religion, the right to privacy, and equality and dueprocess of law for all
New Yorkers. The NYCLU IS organized under the LR.C. as a §50 l (()) (4) organization.
Members of the NYCLU staff are registered.lobbyists pursuantto New York's Lobby Act," n.nd
the NYCLJJ reports as él lobbying '¡c1lent.',1 'l'he organization hus approximately 40,000
members statewide, with offices InBuffalo, Rochester, Syracuse, Albany.Hempstead (Nassau
County), and Central Islip (Suffolk County),

'l'he contest over the exercise of civil rights and liberties often pi ts the interests o f an indi vidual
or a minority group against a far more powerful majority, which notInfrequently is aligned with
goverumententities that wield the power and authority of the state. It is in the very nature of
this contest that strong opinions and feelings are aroused. Toadvocate on belmlf of individuals'
rights and liberties is to engage in what is often Et highly public controversy,

It is expressive advocacy M'this nature that. legislators sought tö exempt from the public
disclosure regulations promulgated pursuant to the Public Integrity Reform Act ofZOll (PIRA),8
Thesponsor's memorandum accompanying that legislation explicitly states that "civil rights and
civil liberties" organizations, muong others.vare expected to qualify fal' such an exemption in the
Joint Comrnisaicn's regulations. >19 The commentary on the bill, as provided by the sponsoring
legislators, elaborates on this point: "[Ojrganizationswhose primary activities focus on the
question of' abortlon rights, family planning discrimination Ol' persecution based upon l'ace,
ethnicity, gender, sexual orientation Ol' religion, immigrant rights, and the rights of certain
criminal defendantsarc expected to be covered byS1..1Ch an exemptíou.v'"

4 Buckley v; Valao,424U,S,I,88 (1976),
s 35 N.Y,Reg, 17·19 (AprillO, 2013) (JPE·37·12-001O-tl).
fi N.Y. Leg, Law j-a, e~seq.
., See N,Y, Leg, Law § J.:I(4),
B Chapter 399, Laws ofZO II
~ Legislative lntroduction, A .830 I. (2011). (See Sponsor's memorandum, Part H, Section I ;"DisclostJl'e by
Lobbyists ... ")
lO Ibid.
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The substantive issues of law and policy identified inthe sponsors' commentary on the proposed
Public Integrity Reform Act read as Ifthey had. been excerpted from the. NYCLU's mission
statement. The NYCLU's advocacy agenda, in support of this mission, is well documentedin
the organization's annual reports.

Even a cursory review of news reports willconfinn that the aforementioned issues often generate
fierce, and violent, controversy,Suc.h controversy is driven by deeply held opinions and intense
emotions, which often lead to ovett acts of hostility and aggression towards the NYCLU and its
staff

This is in the very nature of the advocacy in which the NYCLU engages, Following arc a
number of examples:

tf In 1999, the NYCLU filed a lawsuit em behal f of a group affiliated with the Ku Klux
K.1al1, an organization widely known fol' its. hostility directed at certain minority groups,
The suit challenged él state law banning 1110re than two individuals wearing masks from
congregating in public. The NV-CLD argued that the ordinance violated FIrst Amendment
rights of expression and association. Individuals and groups opposed to theplaíntiff' s
ideology began protesting against the NYCLU fol' its decision to litigate the case,

Protests against the NYCLU escalated as the case progressed, NYCrA) staffaffiliated
with the case became the targets of threats, harassment, and, on one occasion, an
attempted home invasion. For example, an organization found the home address of a staff
member on the case, and posted it to the group's website, Thisindividual began receiving
threatening phone calls at hOI110', Unknown individuals rang the staff member's door
buzzer at all hours of the night. .Several members of the group entered this individual's
apartment building and tried to break into the staff member' s apartment. A neighbor
called the pollee who chased the men out of the building,

In December 20021 tho group held a protest at the staff member's home and the building
was obliged to hire security guards fol' the duration of the case tö protect residents from
any further pl'oblems,'rhese activities made it necessary to hire private security guards to
protect NYCL,tJ staff for the duration of the case, Duringthis period, the staff member,
fearful for the safety of family members, would nol enter or exit the apartment building
with family members.

~ the same group that targeted NYCLU staffduring the litigation related to the ban 011

weating ofmasks also publicly announced efforts to target a high-level' NYCLU official
....."dJlli!lgJhc,SanlQ, ..p,cdQ.d",J::I0WQY,Ql~,.1hß;N.YC.LU.o,fucüü,had.ün.Q,nU.sJQçl,b'oJ11Q" t,~lÇ;)pJ),Q.nç

number and the-group failed to locate the official's horne address, The official
nonetheless felt compelled to remove their name from tiny visible listings in their
apartment building directory and mail boxes,

Every year, this NYCLU official receives H half' dozen. or .11101'0 email messages. or letters
that lire of a threatening nature. For a number of years, in the Christmas season, this
official and the NYCLU staff receive dozens .Qf greeting cards and letters reviling the
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organization and, in some cases, offering prayers for the demise of the organization,
which is typically characterized as God-less or satanic. 'T'his official was likewise the
recipient of höstile and bell Igererit communications as a result of the organtzation' s
support for the establishment of a new mosque near the former site of the World Trade
Center.

® On a daily basis, the NYCLU's seven regional offices across the State are engage in
advocacy 011 behalf of minority groups, and represent people expressingunpopular
positions within their communities.The NYCLU employees who staff these offices, as
well as local NYc::tU members, have actively engaged in efforts to promote the rights of
religious minority groups, including Muslim communities in the wake of the September
11th. attacks; the rights of communities of color inpredominantly white portlons of upstate
and central New York; and the freedoms of expression and assoclatlon of gay and
transgender teenagers.

The directors of the NYCLLJ's chapter and regional offices and their local NYCLU
members have been subject to harasament and threats as a direct result of these efforts,
For example, in June 2009~an,NYCLU client inShcrbume, N,Y"was threatened with H
cross burning on his lawn after he publicly suggested the possibility of hosting a night for
gay teenagers athis youth center, an event which the NYCLUwas supporting his right to
hold.

In 2007, the NYCLtf's Centtal New York Chapter Director and an NYCLU member
were opposing a proposed town ordinance that would ban all lawn signs, After several
months of attending town meetings and testifying against theproposed lawn sign ban, the
NYCLU member had his car tires deflated, and had the phrases "F~~~uACLlP' and "die
fag' painted on his cal' while it was parkedin the drivewayat his home, T'he member also
received €L ransom-style letter with El. death threat. After this incident, thechapter director
and. the NYCLIJni..embcr had to be escorted by law enforcement in order to attend the
town hall meeting where the lawn sign ban was ultimately voted on, These are just a few
of many other timos when NYCLU members have been threatened with violence in
connection with their public affillatíon with the NYCLU,

It S (who prefers. not to have his name identified in this document) answers telephone
calls made to the main number at the NYCLU',S New York City office, I-Ie tesponds tö
general inquiries and he takes information from Individuals regarding alleged civil
Uberties vlolations. He receives many calls from individuals angry withthe advocacy of
the NYCLU Ol' other ACLU affiliates around the country. S has been employed with the
.bI,YCLUJo.r, th¡t:1:y~o11e,.)~ears~.d:\,ldl1g,.wbjQh~ti.Lne.J1Q_,hf:ls;xÇ)çcLyed...i.lpp.1:Q.zitnat ely JI ix.death ' _, ,..j
threats Ol' threats of physical assault while at work, In one instance, a caller stated that he
would come to the NYCLU's offices and "go postal." On another occasion a caller said
he would come to the building, wait fol' S to emerge, and attack him. On several
occasions, S has received suspicious packages at the front desk, which required building
security agents to remove the packages for inspection withan X-ray device.

In order to protect hirnself S uses fi pseudonymwheneonversing with those who call the
NYCLU to report él civil Uberties violation or to complain about fi position taken by the
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NYCLU In order to protect his 'identity, he does not allow reporters who attend news
conferences at the NYCUJ offices to photograph him at bis desk, And t'or this reason his
actual name does not appear on the NYCUJ's web site.He takes these precautions ont of
concern that members of the public could USC) this information to carry out: the threat of an
attack against him,

., The director of the NYCLt.)'s Western Regional ornee has received death threats on
three occasions I in response to the organization's advocacy work In the Buffalo area, 'T'he
first of these threats was made in 2000 by an individual who: told the executive director in
a phone call, HIfI catch you, I'll kill you,"

The second death threat - to bomb the, NYCLU's office in Buffalo - was madein the
period shortly 'Iftel' September 11, 2001. Police had directed an individual to remove
from his van a sign that read, "Allah sucks." The individual complied; later he called the
NYCLUI claiming his First Amendment rights had been violated, The NYCLU's
directo!' explained that there was no longer él controversybecause tho man had complied
with the police order- He responded with a voice-mail message threatening. to bomb the
NYCLU's offices.

The third death threat.against this employee also involved detonation of il bomb at the
NYCLU offices, In 2003 the anti-abortion group Army of God threatened to bomb the
NYCLU's Western Regional office and a women's health clinic, Both (ynkes were
located in Buffalo. A few years curlier Barnett Slepian, H physician who provided
.abortion services in Buffalo, had been murdered outside his home} I In2003, Dr,
Slepian's killer was. on trial for the crime, Members orthe Army of God came to Buffalo
to show their support for themurderer, and to condemn the supporters of abortion rights--
among whom the NYC.tU and women's health clinic were prominent

• In 2013, the NYCLU published notification regarding certification of a prospective
class of plaintiffs in Litigation charging that legal services to indigent defendants often
failed to meet constitutîona] standards, In response, one ind lvidual senta letter to the
NYCLU that was addressed) "Deal' Bloodsuckers," 'T'he author of the letter exclaimed,
'\IL- you-e-you bastardsare just trying to teal' down society, and acting pious all the
time." 'l'he letter demanded, "Who pays fol' this bulls-t?"

• In 2007,a man dressed in a black robe would regularly appeal' at the NYCLU's ornees
in lower Manhattan ~ which is also the location of the national OmCG of the ¡\CLU, T'he
man marched outside the building, waving signs denouncing the NYCL;U and ACLU as
"dogs" and "Jews." He also maintained a website with claims that the NYCLU and

···",,·0:f~:!~~L:~I~~;'CPL~·~U·~~~.~.·tdo.;:'ybCl~L·~·Ud!·~f~;:l·~fs.~~.'~i~'~~IS,!?,~~~(t~?~ti,?~:."t~~~.~.,'!!:'?~.~.~.~..I~~..P.?~t.:~1.,.I~.1.:?I~:.~:':!~,~:ll,~I..,..o . severalA an l'l . sa' ane c ¡ens,

Il http://www.pl.ocho1ce.orgltlbout_.abortiol1/vloience~íameUçopp.html. David Staba;" Abortton Foe who killed
deetoris sentenced to 25 years to life" NYTimes (May 10,2003),
http://www.l1yti111es.comI2003/05/10/nyregion/élbortion.föe.who-killed-doctol.-is-sentenced-to.25.years.to.
Jire,htrnl?I'er""b~\rnettÇ\slepran&gwh"''40 J l 064C66A9222C06Dß5C58E6C7D6 J 3,.
I~ Brother Nathanael's website 18available ut http://www,bl'othol'l1alhanael.col11linclex,php, A picture of hlm at the
NYCLU lind ACLU ofnee in New York is available athttp:/Mvvw,flic!<I',Cöl11/photoslttickcalyx/800628902/, A
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Ii In January of2011, the directorof the NYCLtrs chapter office in Rochester, New
York, received (:1 sedes of emails from an individual who had contactee the office to
complain about the local court system, 'Tbc hostility expressed in these emails
intensified over time; as it did, the NYCLU seerned to become part orthe problem. 'T'he
last in this series of emails included this comment: "thisgovernrnent is the enemy and
people better start realizing that sooner than later, They better drive around in bullet proof
em's. [ ..,j Best of luck in life. I'm buying a weapon l can nne! f1:1St. I suggest you do the
same."

These examples of harassment and intimidation are not extraordinary, or even unusual, events in
the course of the NYCLU's work, They represent, unfortunately> the volatile nature of public
discourse when issues of civil rights and civil liberties are in dispute.

As the New York State affiliate of the American Civil Liberties Union, the NyeTJ) is often
implicated In controversies and conflict related to the exercise, or suppression, of civil liberties
that arise anywhere in the United States, (See, attached, Supplemental Statementof Facts.)

The phenomenon of retaliatory animus toward the NYCLU is inherent tö the advocacy the
organization pursues. And as the Supreme Court hasobserved, a govemrnenr requirement that
an organization (such as the J';¡YCLU) disclose the klentity and persona! information of financlal
supporters can cornprotnisethatmlssion by "seriously Infringjing] on privacy of association and
belief guaranteed by the First Amendment.,,13

'l'he federal COUlt for the Southern District of New York has held that a statutory reporting
scheme æquíringvpcliricaloommirtees' to make public reports of infurrnation related to receipts
and expenditures, including the names andaddresses of contributors, imposed "excessive
restraints On the exercise of First Amendment rights. , . ,,,1,1 'T'he ruling includes what is, In
effect, a judielal finding that the required source of funding disclosures will C,\llSC direct harm (o
the .staff and members of the NYC.LU and, more broadly, to the First Amendment rights of others
who advocate on behalf of New Yorkers' civil rights and civil liberties,

Defendants admit that at least five of the NYCLUs approximately 40,000
members have been subjected to cornmunity hostility after their association with
plaintiff had become known, This, admittedly, Was sufficient to deter these
persons fromassoctatíng with plaintiff, Based Oil the above facts, , . [pjlaintiff has
demonstrated, as required by the Supreme COU1'1 in Buckley [v. Voleo], 424 U.S, at
74, that there is a "reasonable probability that the compelled disclosure of a
(group's) contributors' names will subject them to threats> harassment, or reprisals
f!'Om either Government officials or ,,15

collage that Includes ilpicture ofNYCLL) legal director Art Elsenbergand an intcrv.icw in which Brothel' Nathanael
discusses his protest of the NYCLU and ACLU is available at http://wwW.I'Ctlliewl1\lWS,CQm/'!p'"18, A collage with a
picture ofACLUINYCLU client Edle Windsor and ACtU lega] director Steven Shapiro is available at
Jill)):/ /www.l.etlljcwn¢ws.comt.7.p..::.al:i.
I~ Buok/eyv, Voleo, 424lJ,S,I, 64 (1976).
H IVYCLU v. ;[(;1/0.459 F,SlIp!, 75 (1978)
I.l Id. fit 88 (footnote omitted),
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In reviewing this request for an exemption from the disclosure provisions of the SOLJrec of
funding regulation, the NYCLU urges the members of the Commission on Public Ethics to
consider the underlying rationale that informs the New York State Legislature's and the Supreme
Court's adoption of rules and standards that protect organizations engaged in promoting civil
rights and civil liberties from disclosing information about donors and supporters,

Il is well settled in Supreme Court jurisprudence that the right to petition the government to take
a position on proposed legislation is among the freedoms protected by the First Amendment."
In Et representative democracy "tho whole concept of representaticn depends upon the ability of
the people to make their wishes known to their representatives.v'"

'We believe that, at this juncture anet on the basis of this submission, including the attached
supplemental statement offacts, the NYCLU should be granted the exemption that we. seek here.
I declare that: the information containedIn this application is true, correct, and complete to the
best ofour knowledge and belief, However, if the Commission regards this submission as
inadequate t'or any reason, we would be preparedto supplement further our legal and factual
presentation.

And to require timt the NYCUJ (and similarly situated organizations) disclosepersonal
information of donors and supporters is to subject those individuals to risk of harm, threats,
harassment and reprisal, This is an unwarranted risk, and an unnecessary one. It is a risk that we
ask the Commission to eliminate as regareis the NYCLUby providing the organization an
exemption from the public disclosure requirements,

Thank you for your consideration of this matte!',

Yours sincerely,

])~.À_
Donna Lieberman "~--.
Executive Directo!'

Ro bert Perry
Legislative Director

Arthur Eisenberg
... ,..L.egnLDiJ.:ectQJ'..........'...m '." ", .m .

7
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16 See, (I,g'l Bastern R..Presidenis Conference v. Norm' MO/QI' Freigh; Inc, 365 U,S. 127, 138 (U.S. 19(1).
1"1· .Id. at 137,



Supplemental statement of facts in support of' the NYCIJU's request for an exemption from
thesourcc-of-fundlng disclosure requirements

December 3, 2013

The facts presented in the foregoing letter) to which this supplement is attached, describe
incidents Involving N'yeLU staff members and the organization's non-staff members and
supporters who have been the target of threats and harassment as a direct conS(;l(:luel1oe of their
affiliation with the NYC.LlJ ~1J1ditsadvocacy 011 behalf of civi l rights ~U1dcivil liberties,

With this supplemeutal statement of facts, the NYCLlJ provides further evidence orthe threats
and harassment that are onen directed at the organization's employees, clients and supporters,
We do so in the interest of providing the members of the Commission with a deeper
understanding as to the heightened rlskof hann that would be created if the NYC LU WCl'C

required to make public the personalinformatlon of the organization's supporters,

It has been recognized that controversial organizations seekingexemptions from disclosure
obligations under Buckley v, Vafeo,'8 and 1.111del'court rulings that develop the legal standards
articulated in Buc/dey, 19 are permitted to rely upon their own organizational experiences as well
as those ofcomparable organizations, We follow those precedents here,

'l'he NYCLU is the New York affiliate orthe American Civil Liberties Union. There is an
ACLU affiliate in every state, and in PuertoRico,'T'he ACLU affiliates pursue a common
mission .."upholding individual rights andliberties. For that renson the staff of the ACT.JJ's state
affiliates report similar experiences regarding threats and reprisal that follow from this typo of
advocacy. In this sense all ACLU affiliates are similarly situated.

It is also the case that state affiliates often beoorne the representation of the national ACLO,
particularlywhen the national organization is involved. \11 controversy, Fol' example, should the
ACLlJ's national office bringwidely publicized litigation on behalf of an individual in
Calilernia Ol' Florida, personnel with tho state affiliates throughout the country become the
representatives, and spokespersons, fol' the ACLt), That is, local staff mern bel's.become the face
ofa national controversy, To the general public, the local affiliate isthe ACIJJ, And to the
extent the ACLU is associated with fl controversial or provocative issue, people will olten direct
their support, or rage, at the local affllíate.

We ask that JCOl)E consider this institutional dynamic in its review of the facts setout below,

_ __ ...._......__ " .. 'Ihe.xe.prQd\lc.tivs:.rights,.pl'Qgxams.,Jlf.lhQ ..A,CJ",1Le¡ndJhe NY,GL..U.1.1nctQxtnKQJLti gntlQ,,11 ~
legislative advocacy and public education with the objective of increasing access lo
reproductive health care, including abortion care, Thlsadvocacy, particularly as regards
abortion rights, has made staff members the target of threats by anti-abortion activists.
Fol' example, ~1former director of the ACLU, as well as a former ACLU staffattorney
and legal fellow, arc listed in the "Nurernburg T:UesHwebsite, which vilifies reproductive-

____ o ..... __ ~. .~._

III 424U,S, 1,74(1974)
1'1 See, e.g, Brown v, Soctaltst Workers 74 Campaign Committee (Ohl())~t~59U.S, 87, 99~J02 (1982),
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rights advocates as well as health care professionals involved in reproductive services."
The web site displays the names and iocatlons ofva do us doctors who perform abortions
throughout the United States, Dr. Barnett Slepian, a Buffalo physician, appears on the
site's list of "aborted or nearly aborted abortíonists," In 1988, Dr, Siepien was murdered
by an anti-abortion zealot. In 2007, the Ninth Circuit Court of Appeals ordered
"Wanted" posters removed from the website because they constituted tt "true threat" to
the physicians identified in. the posters."

II) A high-ranking official orthe ACLtTsaft1liate in Iowa, received fl threatening letter in
June of20 13, the clay aûerhe was quoted in a newspaper article commenting on an
ACCU report that addressed raclai disparities in marijuana arrests, 'T'helette¡' stated,

"Dear Shi rhead r :I:
I read with disgust your article, .. accusing the police oftargeting the Darkies. 'T'hat is
nothing but a pack of lies. You're Just trying to stir' up trouble like your two-bit ACUJ is
well. known for. Well, I have an ultimatum for you. Get your nasty ass out of Iowa by
July Ist or end up like that Darkle in Sanford, Florida, that is dead as last weeks rock and
roll hit."

Ajlet' a fictitious signature, the letter dosed with: "By the way, thought of ii new meaning
for your groups [sic] initials which is much more fitting: Atheists Create Ludicrous
Untruths,"

• In October 2008, local law-enforcement officials in Weld County, Colorado, seized the
business records of alocal tax-preparation company. The records had been seized in an
effort to identify undocumented immigrants using fraudulent social security numbers.
'The ACL1J of Colorado ultimately represented clients orthe business who 'filed a lawsuit
challenging the seizure of their records. 21 Prim to the ming of the lawsuit, ACLO
lawyers spoke out in opposition to the Weld County police actions, The ACLU staft~ and
people involved in the lltígatlon, received a number of threatening and harassing
communications as et result of their public comments about the police action. För
example, on November 15,2008, the plaintiff received a phone message, "Watch your
step lady!" Anotherphone message a few days later stated, "You're a criminal, Go back
to Mexico with your people. [", .] Thope like heck that they run your butt back over the
border. I don't care if you're an American citizen or not, you need to go back where
they're coming from." 'T'heACLU received similar messages as well, including this email
on January 14,2009, "Hey Retards! [ .. ,] You peopleneed to move away, somewhere
very far away, Eke deep into Mexico, . , Kiss off', a-holes!" 'T'hejudge in this case ruled
.J):Qm th¢l?.ç,nçh"tllª.Uh9.rL$ILQf IÇ.tªli.ªii Qnç))1.çLhflrª3~Jnçn1dj.rç.QJ9çLnt.kh9..çliçnI§.ºJ't.l1Qtnx ....m .... m.. .. "
preparation business was so great that they could proceed in the litigation as anonymous
"John Doe" plaintiffs.

20 Nu re Inb Ill' g F11es, blt!?:!l\1~w..IY~çlll:¡'~.\.h!.n!ªHºry.s.H.m!'ªt!]5ljJY.!..ub.ílrl!i,lttmJ.
,:1 Planned Parenthaod v, Amer, Coedit/orr q/Life, 290 t?.3d 1OSS (9th Cit .. 1002) .

. 22 In Re ,)'earch oJA 11U1/ia IS ThmslCllfol1 und Tax Service, suml1inry lind fi Ilngs avnilable at httl2.;/hlGill::
co ,org! ca se/l'e,·gearcl)"al11 UJ in8"tt'~H\slilt l(J n·nn(l::.!n&::1i~J:YjçQ,
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If In response to advocacy promoting LGJ31' rights, the ACL,U of Oklahoma Was sent a
hostile music video that intetcut pictures of activists with images of ft fire.u The vídeo
was delivered with amessage: "In watching the link to [the] song/video, understand that
though the courts may give you a false sense ofvictory, soon you will receive the
treatment that is being applied In France. A prayer has gone out against you. It is only a
matter oftime. You are unnatural. When you play with tire, you will get burned, You are
forcing your disgusting, vile, corrupt, and immoral lifestyle. upon people who soundly
reject it, and for that you will ultimately sufferconsequences. So be prepared to defend
yourselves for the actions you take. You can. never say that you were never warned!"

As recently as last week, the ACLU of Oklahoma continues to receive threats to the
'safety oftheir staff. On Friday, October 18,2013, the ACLU of Oklahoma received a
bomb threat in. the fonn of a voicemail. 'T'he caller asked:

Arc y'al] part of the same ACLU that sued the [unintelligible] school district in
Ohio because they had a picture of' Jesus? .. .That's a bunch of goddamn bullsh ..~-,
You know what'? Maybe r should go up there and bomb your goddamn place, you
mother f---ers. Pissing people off ..~Æothel'f---ers.

~ In July 20 I0, a man named Byron Williarns loaded his car with guns and body armor.
He then headed for San Francisco with the intention of killing employees at the offices of
the ACLU ofNorthern California and at the offices of the TidesFoundation, fl

philanthropic organization that supports environmentalpreservatiou and other soda]
justice issues.24 Before Willierns reached San Francisco, police pulled him over for
driving erratically) and he engaged in a brief gun battle with the officers. After his arrest,
authorities reported he told them that his goal had been to "start Et revolution."?'·s

._------
tI The vídeo is available at http;a_\:Y.w.W.ù·otJlll~e.c()m/w.\llçJ.l1Y.:::..ß.E.Ç¿N.J.í1llJ)_W""'].
í,¡ Henry K. Lee, "Alleged gunman says he wanted a 'revolution," SFOatc;com (July 21, 2() IO).
h!Jp:J/www.gg.I1\~&9 ..1)1!9rJJ.l19!tl¡·liclefAI1Qg9s:I.:m •.D.!_nml:~.ªy~-he·want~.::il:l:tYÇÜ~IJj_çm:.JHQ74Ll··rJlI2
~5 fbid. -
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Exhibit D:

Photos of NYCLU Member's Car
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September 25, 2015 Exemption Denial Letter of the New York State
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MARVIN E. JACOB
SEYMOUR KNOX, IV
HON. EILEEN KORETZ
GARY J. LAVINE
HON. MARY LOU RATH
DAVID A. RENZI
MICHAEL A. ROMEO, SR.
HON. RENEE R. ROTH
MICHAEL K. ROZEN
DAWN L. SMALLS
GEORGE H. WEISSMAN
MEMBERS

NEW YORK STATE
JOINT COMMISSION ON PUBLIC ETHICS

PHONE: (518) 408-3976
FAX: (518)408-3975

540 BROADWAY
ALBANY, NEW YORK 12207

www.jcope.ny.gov

September 25, 2015

Donna Lieberman
Executive Director
New York Civil Liberties Union
125 Broad Street, 19th floor
New York, New York 10004

Dear Ms. Lieberman:

On July 13, 2015, New York Civil Liberties Union ("NYCLU") submitted an application to
the Joint Commission on Public Ethics ("Commission") for an exemption from the Source of
Funding Disclosure requirements contained in Legislative Law Article I-A §§1-h(c)(4), I-j(c)(4) and
19 NYCRR Part 938. The statute provides that whether to grant an exemption is a discretionary
determination of the Commission. The Commission considered NYCLU's application at its August
4, 2015 meeting. The Commissioners reviewed the application and supporting evidence prior to the
meeting and evaluated the application under the relevant legal standard during the public session.
NYCLU's application for exemption failed to receive a vote of the majority of the Commissioners,
therefore, the application was denied. Pursuant to Part 938.5(d), the Commission hereby sets forth
the reasons and basis for the denial.

By way of background, the Public Integrity Reform Act of 2011 ("PIRA") (Chapter 399,
Laws of 2011) amended Legislative Law Article I-A by enacting strict disclosure requirements that,
through increased transparency, better inform the public about efforts to influence governmental
decision-making. The source of funding disclosure provisions of the law require lobbyists who lobby
on their own behalf and clients of lobbyists, who devote substantial resources to lobbying activity in
New York State, to make publicly available each source of funding exceeding $5,000 for such
lobbying. The purpose of these statutory provisions is to provide the public with information about
those who seek to influence the government.

While under both the statute and the regulations entities are permitted to apply for
exemptions from disclosure, NYCLU was required to show, by clear and convincing evidence, that
its primary activities involve areas of public concern that create a substantial likelihood that
disclosure of its source(s) of funding will cause harm, threats, harassment or reprisals to the source or

http://www.jcope.ny.gov
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individuals or property affiliated with the Source. 19 NYCRR Part 938.4; see also Legislative Law
§§1-h(c)(4),1-j(c)(4). It should be noted that the Commission enacted these regulations to
conform to legislative intent seeking the broadest interpretation in favor of disclosure. (19
NYCRR 938.1). NYCLU sought an exemption pursuant to Part 938.4(b), which is available for
organizations that have exempt status under Section 501(c)(4) of the Internal Revenue Code of the
United States.

Part 938.4 sets out a list of five nonexclusive factors the Commission will consider when
determining whether an applicant has made a clear and convincing showing of substantial
likelihood of harm, threats, harassment or reprisals to the applicant's source(s) of funding if
disclosure were required. It is the Commission's view that unless an applicant makes a
persuasive showing under multiple factors it is unlikely to prevail.

In reviewing NYCLU's application, the Commission finds that NYCLU has failed to
make the requisite showing in support of its exemption request. NYCLU's application for
exemption states that it is an organization whose primary mission is to defend and promote the
fundamental principles and values embodied in the Bill of Rights, the U.S. Constitution, and the
New York Constitution, including freedom of speech and religion, the right to privacy, and
equality and due process oflaw for all New Yorkers. (NYCLU's Application for Exemption, pg.
2). While the Commission recognizes that NYCLU's primary activities involve areas of public
concern (19 NYCRR Part 938.4(b», the Commission finds that NYCLU seems to rely solely on
that fact for its assertion that it is eligible for the exemption.

First, the Commission considered the number, recurrence and location of incidents
identified in NYCLU's application. The Commission found that many of the incidents were
remote in time and geography. Notably, NYCLU's application relies heavily on the information
it proffered in its 2013 application for exemption. Accordingly, there is limited evidence of
incidents in the last two years. While NYCLU's application claims to cover incidents spanning a
fifteen-year period, little information is provided about the dates of specific incidents. For
example, the fourth bullet on page 4 describes an incident involving five members of the
NYCLU who became subject to "community hostility" after being identified, but based on
footnote 9, this may have taken place in or before 1978. Further, at least three of the ten
incidents mentioned in the application itself occurred well outside of the New York area.

Second, NYCLU's application has limited information related to supporters of NYCLU,
the American Civil Liberties Union ("ACLU"), and similar organizations. Many supporters
attend rallies or publicly identify themselves through social media or other venues, and NYCLU
has been unable to adequately demonstrate that these supporters experience adverse effects from
being associated with entities or causes similar to that of the NYCLU. For example, the NYCLU
website calendar includes a Legislative Lobbying Day (May 5, 2015) and numerous public
meetings and chapter events. (See http://www.nyclu.org/event.) The majority ofthe information
contained in NYCLU's application pertains to its staff members or pertains generally to the
ACLU. Thus NYCLU's application fails to establish a nexus between the information it offered
in support of its application and the likelihood that supporters, donors, or sources of funding will
experience harm, threats, harassment, or reprisals.



Sincerely,
Commissioners

Han. Joseph Covello
Marvin E. Jacob
Seymour Knox, IV
Gary J. Lavine
Hon. Mary Lou Rath
David A. Renzi
George H. Weissman

Ms. Donna Lieberman
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Page 3

Third, some of the incidents described by NYCLU rise to no more than constitutionally
protected speech as opposed to clear and convincing evidence of a substantial likelihood of
harm, threats, harassment or reprisal if disclosure is required.

The burden is on the applicant to establish through "clear and convincing evidence" a
"substantial likelihood of harm." This high standard for an exemption is in keeping with the
purpose, " .... to better inform the public about efforts to influence governmental decision making
through increased transparency." (19 NYCRR Part 938.1(4». To be eligible for the exemption
NYCLU's application must contain clear and convincing evidence, by way of specific
instances/examples, that disclosure of source(s) of funding would create a substantial likelihood
of harm, threats, reprisal or harassment to the source(s) of funding or individuals or property
affiliated with such source. The Commission has concluded that NYCLU failed to meet that
burden. Therefore, NYCLU's application for the exemption is denied.


