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Application of §74 of the Public Officers Law to a State employee, who has 
been designated as a policy-maker by his State agency, serving as a member 
of the board of directors of a not-for-profit agency licensed by the employee's 
State agency. 

INTRODUCTION 

The following advisory opinion is issued in response to an inquiry from the Office of Mental 
Retardation and Developmental Disabilities ("OMRDD") as to whether there would be a 
violation of the Public Officers Law if an employee of OMRDD, who has been designated as a 
policy-maker by the agency, serves as a member of the board of directors of a not-for-profit 
agency licensed by OMRDD.  

Pursuant to the authority vested in the New York State Ethics Commission ("Commission") by 
§94(15) of the Executive Law, the Commission hereby renders its opinion that an OMRDD 
employee, who has been designated as a policy-maker by the agency, may not serve on the board 
of directors of the not-for-profit agency licensed by OMRDD because of the appearance of a 
conflict of interest, in violation of §74 of the Public Officers Law, which would occur.  

BACKGROUND 

The individual who is the subject of this opinion serves as [position] at the [facility in County A], 
an OMRDD facility. In this position, the individual noted that he has operational responsibilities 
for the Business Office, Personnel Office, Maintenance, Support Services and Clinical 
Professional Services. He oversees each of these major functional areas within the [facility in 
County A] to ensure that the facility's actions are in concert with the goals of OMRDD and that 
all State rules and regulations are followed in regard to day-to-day business actions. The 
individual has also been designated by OMRDD as serving in a policy-making position.1  

The individual has been invited to become a member of the Board of Directors of [organization]. 
[Organization] is a not-for-profit, tax exempt, charitable organization serving the mentally 
handicapped by providing residential, day training, day treatment, and recreational programs. 
[Organization] is located in and receives some limited financial support from [County B] and 
does not operate any programs in [County A]. [Organization] runs community residences, 
supportive and supervised apartments, sheltered workshops, day treatment centers, adult 
recreation and family support, and a summer day camp in twelve communities all of which are 
located in [County A]. [Organization] is an alternative to State institutionalization, which would 
be provided by [a facility in County B], servicing [Counties B, C, and D].2  

According to the requesting individual, the Board of Directors of [organization] consists of 
twenty-one members and meets a minimum of four times a year to establish policy, discuss plans 
for expansion and innovation, review events in the residential programs and respond to financial 
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realities. About 60 percent of the members of the Board are parents of [organization] clients, 
while the other 40 percent are drawn from the community.  

[Organization] is licensed by OMRDD. Specifically, pursuant to §31.22 of the Mental Hygiene 
Law and §404(q) of the Not-for-Profit Corporation Law, [organization] is required to receive an 
operating certificate from OMRDD before beginning any residential or day program. The Mental 
Hygiene Law also provides for specific procedures to be followed in the certification process.  

Pursuant to §13.01 of the Mental Hygiene Law, OMRDD is mandated to work with local 
governments, voluntary agencies, and all providers of services (such as [organization]) to 
develop an effective, integrated, comprehensive delivery system for services to the mentally 
retarded. OMRDD, by regulations, sets the rates which facilities, such as [organization], may bill 
for services provided. OMRDD provides either total State funding for particular [organization] 
programs or Medicaid reimbursement funding in which the State and the federal government 
share the costs. The central administration of OMRDD makes funding decisions, not the [facility 
in County A], which is a separate OMRDD facility.  

The individual who is the subject of the opinion has stated that he will receive no compensation 
for his service as a member on the Board of Directors of [organization]. He also notes that 
[organization] is located in [County B] and does not operate any programs in [County A] where 
the individual's DDSO is located. The [facility in County A] has no contractual arrangement with 
[organization]. However, the individual, on behalf of [facility in County A] and in his capacity as 
[position], was able to arrange temporary placements for five [County A] based clients with 
[organization] during a period where there was a shortage of available day treatment spaces in 
[County A].  

DISCUSSION 

In 1987, the Ethics in Government Act was enacted to restore the public's trust and confidence in 
State officers and employees through the prevention of corruption, favoritism, undue influence 
and other abuses of one's official position in State service. The Ethics in Government Act 
restricts certain business and professional activities of State officers and employees. As an 
employee of OMRDD, the individual in question is subject to the provisions of §§73 and 74 of 
the Public Officers Law.  

Section 73(7) of the Public Officers Law sets specific restrictions on the business activities of 
State employees, including prohibiting a State employee from appearing or rendering services 
for compensation in connection with the sale, rental or lease of real property, goods or services 
or licensing in relation to any matter before any State agency. In the present matter, the 
requesting individual will not be compensated for his services to [organization] and, therefore, 
§73(7) would not apply.  

Section 74 of the Public Officers Law sets forth a code of ethics for State employees, prohibiting 
conflicts of interest and their appearance.3 The Rule with respect to conflicts of interest, as 
contained in §74(2), provides the following:  
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No officer or employee of a state agency . . . should have any interest, financial or otherwise, 
direct or indirect, or engage in any business or transaction or professional activity or incur any 
obligation of any nature, which is in substantial conflict with the proper discharge of his duties in 
the public interest.  
Subdivision 3 of §74 contains standards which further define the Rule. In particular, §§74(3)(f) 
and (h) include the following language:  
An officer or employee of a state agency . . . should not by his conduct give reasonable basis for 
the impression that any person can improperly influence him or unduly enjoy his favor in the 
performance of his official duties, or that he is affected by the kinship, rank, position or influence 
of any party or person.  

An officer or employee of a state agency . . . should endeavor to pursue a course of conduct 
which will not raise suspicion among the public that he is likely to be engaged in acts that are in 
violation of his trust.  

The Commission must determine whether the OMRDD employee's service as a member of the 
board of directors of a not-for-profit agency licensed by OMRDD will raise the suspicion of the 
public that the employee, in his service to [organization], is likely to be engaged in acts that are 
in violation of the trust of his position with OMRDD. It is not necessary that an actual conflict be 
present before a violation of §74 can occur. Rather, §74 of the Public Officers Law prohibits acts 
that, by their nature, may lead to a conclusion that an appearance of such a conflict of interest 
could occur.  

The requesting individual has been designated by his appointing authority as serving in a policy-
making position. Such a designation demonstrates that the individual has substantial 
responsibilities and obligations in his position at OMRDD. He has operational responsibilities 
for the [facility in County A] and the facility's day-to-day business actions. He must assure that 
the facility's actions are in concert with the goals of OMRDD and that all State rules and 
regulations are followed. He is in a position where he has contact with the central administration 
of OMRDD and could have contact with those OMRDD employees, who also have direct 
oversight over the [organization] operation and its licensure. In addition, as a policy-maker, the 
individual is in a position where he could influence the actions of other OMRDD employees, 
whether on behalf of [organization] or not.  

Finally, because it is public information that the individual is employed by OMRDD in the 
position of [position] for the [facility in County A], his presence on the [organization] board 
could raise the suspicion among the public that [organization] receives preferential treatment or 
some other competitive advantage over similar not-for-profit organizations because of this 
individual's relationship with OMRDD central administration. Every time [organization] receives 
a "benefit" or favorable decision from OMRDD, other providers, as well as the public in general, 
may conclude such benefit or decision was provided as a result of this individual's influence with 
and relationship to the OMRDD central administration. And, even if no other provider can assist 
with placements for the [facility in County A], his placement of such clients with [organization], 
as opposed to any other facility outside [County A], may be questioned under §74 of the Public 
Officers Law.  



This question goes beyond simply the appearance of a conflict of interest faced by this policy-
maker, because of the relationship of his agency with the private entity with which he is 
affiliated. It strikes at all similar situations, where a policy-making employee desires to serve or 
is serving on the board of an organization which is regulated or licensed by the State agency with 
which that individual is employed. We conclude that a question of an appearance of a conflict of 
interest will always be raised in such circumstances. A policy-maker, by definition, has influence 
in the execution of policy or assists one who does. Even if that policy-maker is not in the line of 
authority to regulate or oversee the private organization on whose board he or she serves, the 
appearance that he or she can influence other policy-makers, with whom he or she works or who 
have appointed him or her, clearly exists whenever favorable action is taken by the agency 
towards such organization.  

For all of the foregoing reasons, the Commission concludes that State officers and employees, 
who have been designated as serving in policy-making positions by their appointing authorities, 
may not serve as directors or members of the boards of organizations regulated, overseen or 
licensed by their employing State agency.4  

The Commission is also mindful of the conflict of interest standard contained in §74(3)(i) of the 
Public Officers Law which states as follows:  

No officer or employee of a state agency employed on a full-time basis nor any firm or 
association of which such an officer or employee is a member nor corporation a substantial 
portion of the stock of which is owned or controlled directly or indirectly by such officer or 
employee, should sell goods or services to any person, firm, corporation or association which is 
licensed or whose rates are fixed by the state agency in which such officer or employee serves or 
is employed.  
While §74(3)(i) does not specifically address whether an employee may serve as an 
uncompensated board member of an organization licensed by or whose rates are set by the 
employing State agency, this prohibition does reflect that the Legislature was concerned with the 
relationship between the State agencies and the entities they regulate and the appearance of a 
conflict of interest that these relationships would generate in the specific situation where 
compensation is received.5  

The Commission has also reviewed an Opinion of the Attorney General, addressing the 
application of §74 of the Public Officers Law to similar circumstances.6 The Deputy 
Commissioner of the Division of Adult Residential Care in the Department of Social Services 
wished to serve on the advisory board of the Foundation for Long Term Care, Inc., a not-for-
profit affiliate of an association of operators of adult homes regulated by the Department of 
Social Services. Of significance for the Attorney General was the fact that the Division of Adult 
Residential Care had comprehensive responsibility for the approval and supervision of the 
establishment of all adult homes in New York State, whether or not the adult homes were not-
for-profit or privately owned. The Deputy Commissioner directed the activities of the Division 
which, in turn, regulated the adult homes including ones that were affiliated with the not-for-
profit foundation. As the Attorney General stated:  

http://www.jcope.ny.gov/advice/ethc/90-25.htm#4
http://www.jcope.ny.gov/advice/ethc/90-25.htm#5
http://www.jcope.ny.gov/advice/ethc/90-25.htm#6


No matter how well intentioned he may be, if any official act of his should be a subject of fair 
disagreement in the industry, some suspicion might be raised as to whether he was influenced by 
his relationship to the Foundation for Long Term Care, Inc.  
Under these set of circumstances, the Attorney General concluded that the Deputy Commissioner 
could not accept the position without creating a conflict of interest and engaging in a violation of 
the Code of Ethics of §74.  

In the present matter, the individual who is the subject of this Opinion has, in the past, referred 
clients of the [facility in County A] to [organization]. This conduct, even if well intentioned, is 
the type of official act referred to in the above-mentioned Opinion of the Attorney General that 
might raise the suspicions of the public that the individual was influenced to refer the clients to 
[organization] because of his position on the [organization] board.  

Finally, the Commission recognizes the importance of State officers and employees engaging in 
community service. However, such service must be consistent with the public policy of this State 
to avoid even the appearance of a conflict of interest in the performance of official duties.  

CONCLUSION 

The Commission concludes that a State officer or employee, who has been designated by his 
appointing authority as serving in a policy-making position or any employee who is under the 
direct control and supervision of a policy-maker, may not also serve as a director or member of 
the board of an organization that is regulated or licensed by his employing State agency. 
Therefore, the individual who is the subject of this opinion, by virtue of the fact that he has been 
designated by OMRDD as a policy-maker, may not serve on the board of directors of 
[organization], an organization licensed by and whose rates are set by OMRDD, without a 
prohibited conflict of interest.  

This Opinion, until and unless amended or revoked, is binding on the Commission in any 
subsequent proceeding concerning the requesting individual who acted in good faith, unless 
material facts were omitted or misstated by the person in the request for opinion.  

All concur:  

Elizabeth D. Moore, Chair  

Angelo A. Costanza 
Norman Lamm 
Donald A. Odell, Members  

Dated: November 15, 1990  

 

ENDNOTES  



1. Individuals designated as policy-makers must file an annual statement of financial disclosure, pursuant to §73-a of 
the Public Officers Law. The Commission has also adopted regulations (19 NYCRR Part 932), concerning the 
outside activities of State officers and employees who have been designated as serving in policy-making positions 
by their appointing authorities. The regulations on outside activities require that a policy-maker receive the approval 
of both his appointing authority and the Commission, where the outside activity entails the receipt of gross income 
over $4000 or where the individual serves on the board of directors or as an officer of a for-profit business or 
institution. No approval is required for policy-makers who serve as uncompensated board members of not-for-profit 
corporations.  

2.There are twenty-one OMRDD maintained developmental centers located throughout New York State.  

3. For example, under §74 of the Public Officers Law, there would be an appearance of a conflict of interest for any 
employee of OMRDD, whether a policy-maker or not, who is involved, as part of their State duties, with either the 
licensure, regulation, or rate setting of a voluntary organization, and who serves as a director or member of the board 
of the organization.  

4. The Commission also concludes that those employees, who are under the direct control and supervision of an 
individual serving in a policy-making position, may not serve as a director or member of the board of an 
organization regulated or licensed by their employing State agency. This prohibition would preclude a policy-maker 
from designating his or her subordinate to provide services to an organization from which the policy-maker is barred 
by this Opinion.  

5. Under §74(3)(i), no employee of OMRDD, whether a policy-maker or not, could sell goods or services to the 
[organization].  

6. 1979 Op. Atty. Gen. 66.  
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